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PREFACE 


Our primary aim in writing this hook has been to set 
out succinctly, in their proper historical setting, the 
salient features of the Government of India Act 1935. 

The Act consists of 478 sections and sixteen schedules. 
Of these, 321 sections and ten schedules deal with India 
— the establishment of a Federation and the position of 
British India and the Indian States in relation to it. The 
rest apply to Burma, which by the Act ceases to be part 
of India. 

We have devoted our attention to those provisions 
which relate to India’s new constitution. The separation 
of Burma is referred to only in so far as it affects the 
financial position of India under the Act. 

In the main we have endeavoured to summarise the 
provisions of the Act dealing with India, but in the case 
of some of the more important of them we have thought 
it right to set out textually the relevant sections. 

While we have sought to make the book one that will 
enable all who are concerned with or interested in the 
future government of India — both in this country and 
in India — readily to appreciate the scope and effect of 
the new Act, we have not been unmindful of those who 
may desire to consider its legal and constitutional aspects. 
In addition, therefore, to other statutes, we have in- 
cluded references to a number of cases, some of them 
decisions of the Judicial Committee of the Privy Council 
in respect of constitutional questions in other parts of 
the British Empire. 
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In the Appendix xvill be found the draft Instruments 
of Instructions to the Governor General and Governors 
which were presented to Parliament m February 1935 
(Cmd 4805) as illustrating the contents of these docu- 
ments which the British Government have m mind 
There are also included tables, taken from the schedules 
to the Act, showing the seats assigned to representatives 
of British India in the Federal Legislature — that is to 
say, the Council of State and the Federal Assembly — 
and the composition of the Provincial Legislative As 
sembhes and the Provincial Legislative Councils The 
Legislative Lists — the Federal Legislative List, the Pro 
vmcial Legislative List and the Concurrent Legislative 
List — are likewise reproduced There is also set out a 
provisional draft Instrument of Accession which was 
published m a White Paper (Cmd 4843) in March 1935 
In the Appendix also are tables of Statutes and Cases 
We are indebted to Mr A G P Pullan, barrister at- 
law, formerly a judge of the High Court, Allahabad, for 
his assistance in revising this work 

J P EDDY 

F H LAWTON 

1 Brick Court 
Temple EC4 
2nd August 1935 
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CHAPTER. I 


INTRODUCTORY: 1858-1935 

“May I suggest to my Indian friends, in one last 
sentence, that there is a wealth of wisdom in a proverb of 
their own which is to be found in the ‘Dharma Pad’ or 
'Path of Right', the Buddhist Book of Proverbs, which runs 
as folloivs: ‘Enmity never comes to an end through enmity 
here below: it conies to an end through non enmity. This 
has been the rule from all eternity.' " — The Marquess of 
Zetland, Secretary of State for India, in the House of 
Lords, the 2 4th July 1935. 

With tlie passing of the Government of India Act 1935, 
25 and 26 Geo. V, c. 42, another chapter has been added 
to the constitutional liistory of India — a chapter des- 
tined vitally to change the political structure of the 
country and to provide means of linking British India 
and the Indian States in one great Federation. 

The beginnings of the movement 'which has resulted 
in tins far-reaching enactment are not difficult to detect 
in India’s chequered story. The collapse of the Mogul 
Empire, with its despotic rule, the promotion of peaceful 
commerce under the East India Company after centuries 
of strife, and the transfer of the government of India 
to the Crown in 1858 by the statute 21 and 22 Victoria, 
c. 106 — "An Act for the better Government of India” — 
all prepared the way for India’s progress towards politi- 
cal development. 
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By the year 1908— on the occasion of the fiftieth anm 
versary of the assumption of the government of India by 
the Crown— the movement had become sufficiently note 
worthy to justify this message from the King Emperor 
(King Edward VII) to the Princes and peoples of India — 

“Prom the first, the principle of representative in- 
stitutions began to he gradually introduced, and the 
time has come when, in the judgment of my Viceroy 
and Governor General and others of my counsellors, 
that principle may be prudently extended Import- 
ant classes among you, representing ideas that have 
been fostered and encouraged by British rule, claim 
equality of citizenship and a greater share m legisla- 
tion and government 

“The politic satisfaction of such a claim will 
strengthen, not impair, existing authority and pow ei 
Administration will he all the more efficient if the 
officers who conduct it have greater opportunities of 
regular contact with those who influence and reflect 
common opinion about it ’ 

The polioy here adumbrated found expression shortly 
afterwards mthe Indian Councils Act 1909 (9 Edw VII, 
c 4)— commonly known as the Morley Mmto reforms 
The result of the reforms was to introduce the electoral 
principle into the Indian legislatures and to widen their 
sphere of influence over the executive government In 
effect, however, they were merely advisory bodies with 
out any administrative responsibility 
At this time, beginning with the East India Company 
ActI770(I0Geo IU,c 47),therewereiuopeiationnearly 
fifty statutes affecting the government of India These 
were repealed in whole or in part by the Government of 
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India Act 1915 (5 and 6 Geo. V, o. 61), which in turn was 
amended by the Government of India (Amendment) Act 
1916 (6 and 7 Geo. V, c. 37). 

The Declabation of 1917 

In 1917 there was an important step forward. Mr 
Montagu then made the following declaration in the 
House of Commons — 

“The policy of His Majesty’s Government, with 
which the Government of India are in complete ac- 
cord, is that of the increasing association of Indians 
in every branch of the administration and the gradual 
development of self-governing institutions with a 
view to the progressive realisation of responsible gov- 
ernment in India as an integral part of the British 
Empire. They have decided that substantial steps in 
this direction should be taken as soon as possible. . . . 

“I would add that progress in this policy can only 
be achieved by successive stages. The British Govern- 
ment and the Government of India, on whom the re- 
sponsibility lies for the welfare and advancement of 
the Indian peoples, must be judges of the time and 
measure of each advance, and they must be guided 
by the co-operation received from those upon whom 
new opportunities of service will thus be conferred 
and by the extent to which it is found that confidence 
can be reposed in their sense of responsibility.” 

In the following year came the Montagu-Chelmsford 
Report. The joint authors there stated that the above 
declaration was “The most momentous utterance ever 
made in India’s chequered history”. Their Report pro- 
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posed that responsible government should be conferred 
on India by progressive stages — that the first Btage 
should be confined to the major provinces and that there 
a revised system of local government should be intro- 
duced. The system suggested was a dual form of govern- 
ment known as “dyarchy” — a division of the field of 
government in each major province into two sections, 
with “reserved subjects” administered by the Governor 
and hisexeoutive council and “transferred subjects” ad- 
ministered by the Governor and hlinistcrs chosen by 
him from the provincial legislature. 

But the joint authors of the Montagu-Chelmsford Re- 
port visualised an All-India solution as the ultimate goal 
of British policy in India. “Our conception of tho even- 
tual future of India”, they said, “is a Bisterhood of 
States, self-governing in all matters of purely local or 
provincial interest. . . . Over this congeries of States 
would preside a central government, increasingly repre- 
sentative of and responsible to the people of all of them; 
dealing with matters, both internal and external, of com- 
mon interest to the whole of India; acting as arbiter in 
inter-state relations, and representing the interests of all 
India on equal terms with the self-governing units of the 
British Empire. In this picture there is a place also for 
the Native States.” 

The Preamble of 1919 

The system of “dyarchy” outlined in the Montagu- 
Chelmsford Report was embodied in the Government 
of India Act 1919 (9 and 10 Geo. V, c. 101). 

To that Act there was a Preamble recording the policy 
of Parliament with respect to the progressive realisation 
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of responsible government; in British India. That Pre- 
amble still stands. It has not been repealed by the now 
Act. It is in these terms — 

“Whereas it is the declared policy of Parliament to 
provide for the increasing association of Indians in 
every branch of Indian administration and for the 
gradual development of self-governing institutions, 
with a view to the progressive realisation of responsible 
government in British India as an integral part of the 
Empire; 

"And whereas progress in giving effect to this policy 
can only be achieved by successive stages, and it is 
expedient that substantial steps in this direction should 
now be taken: 

“And whereas the time and manner of each advance 
can only be determined by Parliament, upon whom 
responsibility lies for the welfare and advancement of 
the Indian peoples: 

“And whereas the action of Parliament in such 
matters must be guided by the co-operation received 
from those on whom new opportunities of service will 
be conferred, and by the extent to which it is found 
that confidence can be reposed in their sense of 
responsibility^ 

“And whereas concurrently with the gradual de- 
velopment of self-governing institutions in the Pro- 
vinces of India it is expedient to give to those Provinces 
in provincial matters the largest measure of independ- 
ence of the Government of India which is compatible 
with the due discharge by the latter of its own resp onsi- 
bilities.” 

The Act of 1919 provided for the appointment of a 
Statutory Commission at the expiration of ten years 
after the passing of the Act “for the purpose of inquiring 
into the working of the system of government, the 
growth of education, and the development of representa- 

B 



6 INDIA’S NEW CONSTITUTION chap 

tive institutions, in British India, and matters connected 
therewith”, and to report “as to whether and to what 
extent it is desirable to establish the principle of respon 
sible government, or to extend, modify or restrict the 
degree of responsible government then existing therein, 
including the question whether the establishment of 
second chambers of the local legislatures is or is not 
desirable” 

The Statutory Commission were duly appointed m 
November 1927 under the chairmanship of Sir John 
Simon They paid two visits to India, the first lasting 
from the 3rd February 1928 to the 31st March 1928 and 
the second from the 1 1th October 1928 to the 13th April 

1929 Their Report was presented to Parliament m May 

1930 It recommended the reorganisation of British India 
on a federal basis with a view to a future development 
when India as a whole would take her place among the 
constituent States of the Commonwealth of Nations 
united under the Crown 

“It might be possible”, said the Commission, “to 
visualise the future of federation in India as the bring 
mg into relationship of two separate federations, one 
comprised of the elements which make up British 
India, the other of the Indian States We do not wish 
in any way to be dogmatic on a matter winch must 
be decided by those concerned While we have given 
much attention to the subject, we have not received 
evidence from the Rulers of the Indian States We 
are inclined ourselves to think that the easier and 
more speedy approach to the desired end can be ob 
tamed by reorganising the constitution of India on a 
federal basis m such a way that individual States or 
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groups of States may have the opportunity of enter- 
ing as soon as they wish to do so.” 

Following the Report of the Statutory Commission 
came three sessions of the Indian Round Table Con- 
ference. 

In March 1933 the British Government issued a WJiite 
Paper (Cmd. 4268) setting out its proposals for Indian 
Constitutional Reform. These proposals included the 
Federation of India — a union between the Governors’ 
Provinces and those Indian States whose Rulers signi- 
fied their desire to accede to the Federation by a formal 
Instrument of Accession. 

AJointSeleotCommitteeofboth Houses of Parliament 
was then set up to consider the proposals in consultation 
with Indian representatives and to report upon them. 
The Committee presented their Report in October 1934 
and it is upon their recommendations that the provisions 
of the new Act are largely based. 

The Federation of India 

In conformity with the White Paper and the Report 
of the Joint Select Committee, the new Act provides for 
the establishment by the Proclamation of His Majesty, 
if an address in that behalf has been presented to him by 
each House of Parliament, of a Federation under the 
Crown by the name of the Federation of India. In it 
there will be united — 

(a) The Governors’ Provinces and the Chief Commis- 
sioners’ Provinces. 

( b ) The Indian States which have acceded or may 
accede to the Federation. 

The executive authority of the Federation will be 
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exercised on behalf of His Majesty by the Governor 
General who will have special responsibilities 
There will be a Connell of Ministers to aid and advise 
the Governor General m the exercise of his functions 
except in so far as he is required to exercise them in his 
disci ebon 

There will be a Federal Legislature which will consist 
of His Majesty, represented by the Governor General, 
and two Chambers, to be known respectively as the 
CouncU of State and the House of Assembly 
The Act contains provisions for the establishment of 
Provincial Autonomy These provisions will come into 
force on such date as may be appointed by Order in 
Couned As a preliminary step, however, there is to be 
an expert financial inquiry m India 
Two new Provinces are to be created under the Act — 
(1) Smd, which is to be separated from the Presidency 
of Bombay, and (2) Onssa, which with other areas to 
be specified in an Order in Council, is to be separated 
fiom the Province of Bihar and Orissa The new Pro 
vince of Onssa will include areas, to be likewise speci 
fied, at present forming part of the Presidency of Madras 
and the Central Provinces 

The executive authority of each of the Provinces will 
be exercised on behalf of His Majesty by the Governor, 
who also will have special responsibilities 
As in the case of the Governor General, there will be 
a Council of Ministers to aid and advise the Governor 
in the exercise of his functions except m so far as he is 
required to exercise them in his discretion 
For every Governor’s Province there will be a Pro 
vmcial Legislature which will consist of His Majesty, 
represented by the Governor, and — 
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(а) in the Provinces of Madras, Bombay, Bengal, the 
United Provinces, Bihar and Assam — two Cliam- 
b,ers; 

(б) in other Provinces — one Chamber. 

Where there are two Chambers of a Provincial Legis- 
lature, they will be known respectively as the Legislative 
Council and the Legislative Assembly, and where there 
is only one Chamber it will be known aB the Legislative 
Assembly. 

The Act, of course, contains detailed provisions with 
respect to the distribution of powers as between the 
Federal Legislature and the Provincial Legislatures; the 
administrative relations as between the Federation, the 
Provinces and the Indian States; the distribution of re- 
venues as between the Federation and the Federal units, 
and other necessary matters. 

The executive authority of the Federation in respect 
of the regulation and the construction, maintenance and 
operation of railways is to be exercised by a Federal 
Railway Authority. The Authority is to act on busi- 
ness principles, due regard being had to the interests of 
agriculture, industry, commerce and the general public. 
A Railway Tribunal is also to be set up. 

An essential element in a Federal constitution is a 
Federal Court. The Act makes provision for the estab- 
lishment of such a Court, to consist of a Chief Justice of 
India and such number of other Judges as His Majesty 
may deem necessary. It will sit in Delhi. 

The three main principles of the Act — as advo- 
cated by the Report of the Joint Select Committee — 
are — 



10 INDIA’S NEW CONSTITUTION chap, l 

1. All-India Federation. 

2. Provincial Autonomy. 

3. Responsibility with safeguards. 

The position of the Crown in relation to the Federa- 
tion and the whole of the constitutional machinery pro- 
vided by the Act are folly explained in the following 
pages. 
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THE CROWN AND BRITISH INDIA 

Geographically, India is one and indivisible. Politic- 
ally, there are two Indias: British India, covering about 
S20,000 squaro miles, with a population of 260,000,000; 
and the Indian Slates of some 700,000 squaro miles in 
extent, with a population of 80,000,000. 

Tiie dominion and authority of the Crown extend 
over the whole of British India, being derived from 
man}' sources, in part statutory and in part prerogative. 
The prerogative rights and powers hnvo their origin 
in conquest, cession or usage; some have been directly 
acquired, while others are enjoyed by the Crown as 
successor to the rights of the East India Company. 

Prior to the passing of the Act, many of the rights 
vested in the Crown were exercised, some under tbo 
authority of a statute, others by delegation from the 
Crown, by certain ministers and officers. Under the 
Government of India Act 1913, section 33, for example, 
it was enacted that the superintendence, direction and 
control of the civil andmilitary government of India were 
vested in the Governor-General in Council, who was, 
however, required to pay due obedience to all such orders 
as he should receive from the Secretary of State. Under 
the new constitution all such delegated rights are as- 
sumed by the Crown and redistributed in such manner 
as tho Act prescribes. The details of this redistribution 
are set out hereafter. 


11 
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In some cases this redistribution of rights has resulted 
in the subjection of certain prerogative rights to control 
under the Act: for example, the prerogative to deter- 
mine the extent of the executive authority of Governors 
appointed under Letters Patent is restricted by those 
sections of the Act which prescribe the limits of Federal 
and Provincial executive authority. It is now clearly 
established that where the operation of a statute over- 
laps the exercise of the prerogative, then the prerogative 
is superseded to the extent of the overlapping (Attorney- 
General ». De Keyser’s Royal Hotel Limited, 1920 A.C. 
508). 


PUEKOGATIVE RlHBTS 

Despite the wide operation of the Act and the multi- 
tude of topics with which it deals, it is submitted that, 
in relation to British India, the following prerogative 
rights remain — 

1. The Crown enjoys exemption from criminal or civil 
liability. Under section 179 provision is made for 
the bringing of suits against the Federation or a 
Provincial Government in the name of the Federa- 
tion of India or of the Province, but the Act in no 
other way derogates from the common law rule that 
the King himself is above the law. 

2. All the land in British India is vested in the Crown 
as ultimate owner and all waste land is its absolute 
property (In re Transfer of Natural Resources to 
the Province of Saskatchewan, 1932 A.C. 28). 

3. Gold and silver mines belong to the Crown (Hud- 
son’s Bay Co. v. Attorney-General for Canada, 
1929 A.C. 285). 



n THE CROWN AND BRITISH INDIA 13 

4. The Crown enjoys escheats of land, treasure-trove 
and the separate property of persons dying intes- 
tate without kin (Attorney-General of Ontario v. 
Mercer (1883), 8 App. Cas. 767; Collector of Masuli- 
patam v. Cavaly Vencata Narrainapah (1860), 8 
M.I.A. 600) . Section 174 provides, however, that any 
property in India accruing to the Crown by escheat 
or lapse, or as bona vacantia, shall, if it is property 
situate in a Province, vest in the Crown for the pur- 
poses of the Government of that Province. In other 
cases such property is to vest in the Crown for the 
purposes of the Government of the Federation. 

5. The ships of the Crown are exempt from seizure in 
respect of salvage claims or claims for damage done 
by collisions (Young v. s.s. Scotia, 1903 A.C. 601). 

6. The prerogative of mercy. Section 295 of the Act 
enacts that no authority outside a Province, except 
the Governor-General, shall have any power to sus- 
pend, remit or commute a sentence of death passed 
on any person convicted in the Province. The sec- 
tion goes on specifically to provide, however, that 
nothing in the Act shall derogate from the right of 
His Majesty or of the Governor-General, if any such 
right is delegated to him, to grant pardons, re- 
prieves, respites or remissions of punishment. 

7. The prerogative to grant honours of imperial status. 
Even with respect to the Dominions the control of 
this prerogative lies with the Imperial Government. 

8. The prerogative to settle the order of precedence. 
In the Dominions the practice has been for the 
ministry to draw up a list for submission to the 
King. Effect has sometimes been given to minis- 
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terial advice by statutory enactment, but usually 
matters of precedence have been dealt with by His 
Majesty under the prerogative, as in the case of the 
Commonwealth of Australia in 1903, the Union of 
South Africa in 1910 and Canada in 1923. 



CHAPTER III 


THE CROWN AND THE STATES 

I. The Paramount Power 

II. Sovereignly of the States 

III. Accession to the Federation 

I. THE PARAMOUNT POWER 

Both in status and character the Indian Slates are 
wholly different from the Provinces of British India. 
They are subject to the Pnramountcy of the Crown, and 
are still for the most part under the personal rule of their 
Princes. 

The provisions of the Act relating to the accession of 
the States to the Eederation are based upon the existing 
constitutional status of the States. An understanding of 
this status is essential to an understanding of the Act. 

The law which governs the relationship of the Para- 
mount Power — the Crown — to the States is a uniquo 
body of law, because it has no parallel in the constitu- 
tional history or law of any other country. That 
relationship and the law which governs it have been 
gradually developed and shaped during the whole period 
of British rule in India. Opinions differ as to its extent 
and as to the bases upon which it rests. 

The Indian States possess a measure of sovereignty 
and are bound to the Crown by treaties, engagements, 
sanads (grants), usage and political practice. At first the 
10 
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relationship between the Paramount Power and the 
States was probably based solely upon treaties and en- 
gagements. In the 18th century, for example, many 
treaties were made on a basis of equality . Thus, in Nabob 
of the Carnatic v. East India Company (1792, 2 Ves. 60) 
the Court of Chancery regarded a treaty between the 
parties as a treaty made between two independent states. 
Forms appropriate to treaties between two independent 
sovereign states survived long after equality had ceased 
to exist. 

The advance of British dominion brought about 
changes in the nature of the relationship. As early as 
1773 the East India Company was in a position to obtain 
the signature of the ruler of Cooch Behar to a treaty of 
obedience and submission. Treaties of protection were 
made with Mysore in 1799, Nagpur in 1816 and Bikaner 
in 1818. Treaties of subordinate co-operation were 
signed with both Udaipur and Jodhpur in 1818. 

The validity of the treaties and engagements made 
with the Princes and the maintenance of their rights, 
privileges and dignities have been asserted and observed 
by the Paramount Power. But the Paramount Power 
has had of necessity to make decisions and exercise 
functions beyond the terms of treaties, in order to secure 
the observance of treaty obligations and the mainten- 
ance of the peace of India as a whole. 

The ease of Hyderabad may be cited by way of illus- 
tration. In 1800 the British made a treaty with His High- 
ness the Nizam, article 16 of which contains the follow- 
ing clause — 

“The Honourable Company’s Government on their 

part hereby declare that they have no manner of con- 
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cern with any of His Highness’ children, relations, 
subjects, or servants, with respect to whom His High- 
ness is absolute.” 

Yet as soon as 1S04 the Indian Government success- 
fully pressed the appointment of an individual as Chief 
Minister. In 1815 the same Government had to interfere 
because the Nizam’s sons offered violent resistance to 
his orders. The administration of the State gradually 
sank into chaos. Cultivation fell off, famine prices pre- 
vailed, justice was not obtainable and the population 
began to migrate. The Indian Government was com- 
pelled again to intervene, and in 1 S20 British officers were 
appointed to supervise the district administration with 
a view to protecting the cultivating classes. Later on 
again the Court of Directors instructed the Indian Gov- 
ernment to intimate to the Nizam through the Residency 
that they could not remain “indifferent spectators of the 
disorder and misrule”, and that unless there were im- 
provement it would be the duty of the Indian Govern- 
ment to urge on His Highness the necessity of changing 
his minister and taking other measures necessary to 
secure good government. 

After the Mutiny 

Events during the Mutiny showed the value of the 
Princes’ co-operation. The Crown had, in the words of 
Lord Canning, “seen a few patches of Native Govern- 
ment prove breakwaters to the storm which would other- 
wise have swept over us in one great wave”. A Proclama- 
tion made in 1858 and the sanads (grants) issued later 
to all the important ruling chiefs assured the Princes of 
Her Majesty’s desire to see their rule perpetuated, and 
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sanctioned the practice of adoption for Hindus and for 
Muhammadans of "any succession which might be legiti- 
mate according to their law” But as the country settled 
down after the Mutiny the old difficulties with the States 
arose once more Lord Lawrence, who became Viceroy 
in 18G4, never hid his view that it was the Government’s 
duty to level up the standard of administration m the 
States The Crown demanded a fuller Paramountcy than 
had been exercised by the East India Company No suc- 
cession was valid until it received the sanction of the 
British, authorities, and in cases of dispute the Govern- 
ment’s decision was final In all cases of minority rule 
the Government claimed the right of approving, and, 
ultimately, of appointing the Regent There thus de- 
veloped a political usage which supplemented the various 
treaties, engagements and sanads 
In the Baroda Case (1873-1875) the Crown, as Para- 
mount Power, found it necessary to define its authority 
and right to intervene A commission had been appointed 
to investigate complaints brought against the Gaekwar’s 
administration He protested against the appointment 
of the commission as not being warranted by the rela- 
tions subsisting between the British Government and 
the Baroda State In reply the Viceroy and Governor 
General, Lord Northbrook, wrote — 

“This intervention, although amply justified by the 
language of treaties, rests also on other foundations 
Your Highness has justly observed that ‘the British 
Government is undoubtedly the Paramount Power in 
India, and the existence and prosperity of the Native 
States depend upon its fostering favour and benign 
protection’ This is especially true of the Baroda State, 



in 


THE CROWN AND THE STATES 


10 


both because of its geographical position intermixed 
with British territory, and nho because n subsidiary 
force of British troops is mninlained for the defence 
of the State, tlie protection of the person of its ruler, 
and the enforcement of his legitimate authority. 

“Mv friend, I cannot consent to employ British 
troops to protect any one in a course of wrong-doing. 
Misrule on the part of a government which is upheld 
by the British power is misrule in the responsibility 
for which the British t lovernment becomes in n meas- 
ure involved. It becomes therefore not only the rigid 
but the positive duty of the British ( lovernment to see 
that the administration of a state in Mich a condition 
is reformed, and that gross abuses are t amoved. 

“It has never been the wish of the British (lovem- 
ment to interfere in the details of the Bnroda ndmini— 
t rat ion. nor is it my desire to do so now. The immediate 
responsibility for the (lovernment of the State rests, 
and must continue to rest, upon the (Incktvnr for the 
time being. He 1ms been acknowledged ns the sovereign 
of Baroda, and he is responsible for exercising ids 
sovereign powers with proper regard to his duties and 
obligations alike to the British (lovernment and to his 
Mibjeets, If these obligations he not fulfilled, if gloss 
misgovr-rnment be permitted, if .substantial justice bo 
not done to tlie subjects oft lie Baroda State, if life and 
property be not protected, or if t lie* general welfare of 
the country and people be persistently neglected, the 
British (lovernment will assuredly intervene in the 
manner w Inch in it.s judgment limy bo best calculated 
to remove these evils and to secure good (lovernment. 
Such timely intervention, indeed, to prevent inisgov- 
enimenl culminating in the min of the alate i.s no less 
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an act of friendship to the Gaekwar himself than a 
duty to his subjects ” 

Lord Reading’s Pronouncement 
Lord Reading, m 1926, m a letter to His Exalted 
Highness the Nizam, summarised the position as follows — 

“The Sovereignty of the British Crown is supreme 
in India, and therefore no Ruler of an Indian State can 
justifiably claim to negotiate with the British Govern 
ment on an equal footing Its supremacy is not based 
only upon treaties and engagements, but exists inde- 
pendently of them and, quite apart from its preroga 
tive m matters relating to foreign powers and policies, 
it is the right and duty of the British Government, 
while scrupulously respecting all treaties and engage 
ments with the Indian States, to preserve peace and 
good order throughout India ” 

Since the Crown’s Paramountcy has largely grown up 
independently of treaties, engagements and sanads, diffi- 
cult questions arise as to its relations with these treaties, 
engagements and sanads It is submitted that the rights 
and privileges conferred by these documents must be 
wtafoctnA. ra *sa feqttk to P antoy Tttuy nocy 

vary the rights which the Paramount Power possesses 
m respect to a particular State they may extend those 
rights or they may restrict them But they cannot ex- 
empt the States from subordination to that Paramount 
Power winch the Crown has acquired by usage, inde 
pendently of treaties, to take what measures it sees fit 
for the safety of the British Empire, the interests of 
India as a whole, or the interests of the States 
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II. SOVEREIGNTY OF THE STATES 

The existence of the Crown’s Paramountcy and its 
varying relations with particular States in no way dero- 
gates from the sovereignty of the States. According to 
.Sir Henry Maine jn.1864; in his minute on Kathiawar — 

“Sovereignty is a term which, in international law, 
indicates a well-ascertained assemblage of separate 
powers or privileges. The rights which form part of 
the aggregate are specifically named by the publicists 
who distinguish them as the right to make war and 
peace, the right to administer civil and criminal 
justice, the right to legislate and so forth. A sovereign 
who possesses the whole of this aggregate is called an 
independent sovereign; but there is not, nor has there 
ever been, anything in international law to prevent 
some of those rights being lodged with one possessor, 
and some with another. Sovereignty has always been 
.regarded as divisible. ... It may perhaps be worth ob- 
serving that, according to the more precise language 
of modern publicists, ‘sovereignty’ is divisible but in- 
dependence is not. Although the expression ‘partial 
independence’ may be popularly used, it is technically 
incorrect. Accordingly, there may be found in India 
every shade and variety of sovereignty, hut there is 
only one independent sovereign — -the British Govern- 
ment.” 

The sovereignty of the States results in their legal 
relationships with the Paramount Power being qnasi- 
intemational in form. Thus the principles of comity 
which exempt one foreign sovereign from the processes 

o 
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of the courts of another have been applied m the dealing^ 
between the Paramount Power and the States Acts done 
by the Paramount Power m the exercise of its authority 
in relation to the States are Acts of State which are not 
cogmsable by any Court m either British India or m 
Great Britain (Secretary of State for India in Council v 
Kamachee Boye S ah aba (1859), 13 Moo PC C 22, 
Salaman v Secretary of State for India m Council, 1906 
1 1C B 613) 

The division of sovereignty between the Paramount 
Power and the States must necessarily result m the de 
fimtion of authority The Paramount Power has such 
powers as to enable it to act in the interests of the Em- 
pire, in the interests of India as a whole, and m the in- 
terests of the States Beyond tins its powers do not ex 
tend It has, for example, no control over State Courts, 
State Police or coinage Control of the military forces of 
the States is exercised in partnership with the Princes 
State territory is not British territory, nor are State 
subjects, whilst residing in their States, British subjects 
Since Paramountcy is based, not on common law or 
statute, but upon treaties, engagements and sanads, 
supplemented by usage and the practice of the Pobtical 
Department, the relationship between the rulers of the 
Indian 'States and the Crown ib primarily consensual 
This nature of the relationship has occasioned much 
1 apprehension and many difficulties In 1928 the Indian 
I States Committee reported (in Cmd 3302) as follows — 

“ the States demand that without their own 
agreement the rights and obligations of the Paramount 
Power should not he assigned to persons who are not 
under its control, for instance, an Indian Government 
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' in British India responsible to an Indian Legislature. 
If nny r government in the nature of a dominion gov- 
ernment should be constituted in British India, such 
a government would clearly be a new government rest- 
ing on a new and written constitution. . . . The rela- 
tions of the States to such a government would raise 
questions of law and policy which we cannot now and 
here foreshadow in detail. We feel hound, however, to 
draw' attention to the realty grave apprehension of the 
Princes on this score, and to record their strong 
opinion that, in view of the historical nature of the 
relationship between the Paramount Power and the 
Princes, the latter should not be transferred without 
their oivn agreement to a relationship with a new gov- 
ernment in British India responsible to an Indian 
Legislature.” 

The Government of India Act 1935 provides a solu- 
tion for these many difficulties. 


HI. ACCESSION TO THE FEDERATION 

Prom the nature of the Paramountcy of the Crown, 
it follows that the accession of a State to the Pederation 
cannot take place otherwise than by the voluntary not 
of its Ruler. The Act itself, therefore, does not make any 
State a member of the Federation;_it_onlyj>rescribes a 
method whereby a State may accede, and sets out the 
..constitutional consequences of accession. It is within the 
discretion of the Rulers whether or not they enter the 
Pederation. 

Section 5 of the Act provides that the Pederation is to 
he constituted by a Proclamation made by His Majesty. 
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Before the Proclamation can be made, however, two 
conditions are to be fulfilled — 

1 . An. address in that behalf must have been presented 
to the King by each House of Parliament; 

2. Eulers of States representing not less than half the 
aggregate population of tjxe States and entitled to 
not less than half the seats to be allotted to the States 
in the Federal Upper Chamber must have signified 
their desire to accede to the Federation. 

The condition precedent that both Houses of Parlia- 
ment should present an address to His Majesty was im- 
posed in order to secure, first, that Parliament should 
have an opportunity of satisfying itself that the pre- 
scribed number of States had signified their desire to 
accede, and, secondly, that the then existing political, 
financial and economic circumstances were favourable 
to the successful establishment of the Federation. 

Instrument of Accession 

Under section 6 a State is to he deemed to have 
acceded to the Federation if His Majesty has signified his 
acceptance of an Instrument of Accession executed by the 
Ruler thereof, whereby the Euler for himself, his heirs 
and successors — 

(a) declares that he accedes to the Federation as 
established under the Act, with the intent that His 
Majesty the King, the Governor-General of India, 
the Federal Legislature, the Federal Court and any 
other Federal Authority established for the purposes 
of the Federation, shall, by virtue of his Instrument 
of Accession, hut subject always to the terms there- 
of, and for the purposes only of the Federation, 
exercise in relation to his State such functions as 
may he vested in them by or under the Act; and 
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(b) assumes the obligation of ensuring that due effect 
is given within his State to the provisions of the 
Act so far as they are applicable therein by virtue 
of his Instrument of Accession. 

The section goes on to provide that an Instrument of 
Accession may be executed conditionally on the estab- 
lishment of the Federation on or before a specified date, 
and in that case the State shall not be deemed to have 
acceded to the Federation if the Federation is not estab- 
lished until after that date. 

In an Instrument of Accession will be set out the 
matters whieh_the Ruler accepts as being within the 
scope of Federal powers over his State. It will specify 
also the-limitations which he desires to impose upon 
those powers. By a supplementary Instrument executed 
by him and accepted by the Crown, a Ruler may vary 
the Instrument of Accession of his State by extending 
the functions which by virtue of that Instrument are 
exercisable by the Crown or any Federal Authority in 
relation to his State. It is to be a term of every Instru- 
ment of Accession that certain matters (set out in the 
second schedule to the Act), may, without affecting the 
accession of the State, be amended by or under the 
authority of Parliament. No such amendment, however, 
is, unless it is accepted by the Ruler in a supplementary 
Instrument, to be construed as extending the functions 
which by virtue of the Instrument are exercisable by 
His Majesty or any Federal authority in relation to the 
State. 

Under the Act the Crown is not bound to accept any 
Instrument of Accession or supplementary Instrument. 
If the Crown considers that the terms of an Instrument 
are inconsistent with the scheme of Federation, then 
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as far as reasonably possible that the lists of subjects 
accepted as Federal by Eulers willing to accede to the 
Federation shall not differ from one another to any great 
extent. The Keport of the Joint Select Committee sug- 
gested that a Euler who desired in his own case to ex- 
cept, or to reserve, subjects which appear in what may 
perhaps be described as the standard list of Federal 
subjects in relation to the States, ought to be invited to 
justify the exception or reservation before his accession 
was accepted by the Crown. 

There are States which will be able to make out a good 
case for the exception or reservation of certain subjects, 
some by reason of existing treaty rights, others because 
they have long enjoyed special privileges (as, for ex- 
ample, in connection with postal arrangements, and even 
currency or coinage) in matters which will henceforth 
be the concern of the Federation. But accession which, 
by reason of exceptions or reservations, was illusory or 
merely colourable would, it is thought, do much to hinder 
the performance of Federal functions and to bring the 
Federation itself into disrepute. 

After the establishment of the Federation the request 
of a Euler that his State may be admitted to the 
Federation is to be transmitted to His Majesty through 
the Governor-General. _After the expiration of twenty 
years from the establishment of the Federation the 
.Governor-General is not to transmit to His Majesty any 
such request until there has been presented to him by 
each Chamber of the Federal Legislature, for submission 
to His Majesty, an address praying that His Majesty 
may be pleased to admit the State into the Federation. 
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Rights or the Paramottnt Power 

In constituting the Federation, the Act docs not 
derogate from the Paramountcy of tho Crown In the 
past, the rights of the Paramount Power have been 
exercised on behalf of the Crown by the Governor- 
General m Council, subject to tho general control of the 
Secretary of State Having regard to the consensual 
nature of the Paramountcy of the Crown, it was clear 
that under tho new constitution these rights could not 
be exercised on behalf of the Crown bj any Pcdcral 
Authority, save in so far as they fell withm the Federal 
sphere, and onl} then when they affected a State which 
had acceded to tho Federation Tho White Paper pro- 
posed that (subject to the exception above mentioned) 
these rights of Paramountcy should in future bo exercised 
by the representative of the Crown in Ins capacity as 
Viceroy, and that, in order to put the distinction ho> ond 
doubt, the office of Governor General should bo severed 
from that of Viceroy Tho Report of tho Joint Select 
Committee agreed with tho principle underlying this 
proposal, but did not consider that the method to he 
employed to give effect to it was entirely appropriate 

Under the Act all powers relating to the States, 
exercised m the past on behalf of His Majesty by the 
Governor General in Council, are to revert to the Crow n 
Section 3 distinguishes between functions of the Crown 
in connection with Bntish India and tho Federation and 
functions in. connection with tho States The former are 
to be exercised by the Governor General, the latter by 
“His Majesty’s Representative for the exercise of tho 
functions of the Crown m its relations with Indian 
States” Section 286 (I) makes provision for tho corro 
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latiou of functions. Thus, under that section, “if His 
Majesty’s Representative for the exercise of the functions 
of the Crown in its relations with Indian States requests 
the assistance of armed forces for the due discharge of 
those functions, it shall he the duty of the Governor- 
General in the exercise of the executive authority of the 
Federation to cause the necessary forces to be employed 
accordingly”. It is enacted, however, that it shall he 
lawful for His Majesty to appoint one person to fill both 
offices. 

Section 294 defines the extent to which powers 
exercised up to the date of the passing of the Act by 
the Crown in Federated States will continue to be 
exercised under the Federal constitution. 

The Crown’s jurisdiction in certain military zones 
such as Quetta, Secunderabad and Bangalore wil 
remain unaltered, but if the Crown wishes at any time 
to relinquish that jurisdiction, its powers will be replaced 
through a supplementary Instrument of Accession by 
Federal powers. 

In other cases, for instance railway lands, the juris- 
diction of the Crown will cease in so far as corresponding 
and co-existing powers are assumed by Federal 
authorities. 

In general a minimum period of 5 years is prescribed 
for the continuance of British Indian legislation in force 
in the States at the time of the passing of the Act under 
the provisions of the Foreign Jurisdiction Act, 1890 or 
otherwise. 
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THE FEDERATION 

I. The Federal Executive 
II. The Federal Legislature 

The outstanding feature of the Act is the provision which 
it makes for the establishment of the Federation of India. 
Within the Federation there will he united — 

1. British India, that is to say, the Governors’ Pro- 
vinces and the Chief Commissioners’ Provinces. 

2. The Indian States which have acceded or may accede 
to the Federation. 

It will he established by the Proclamation of His 
Majesty. 

The Governor-General, who will exercise on behalf of 
His Majesty the executive authority of the Federation, 
will have special responsibilities. A Council of Ministers 
will aid and advise him. 

There will he a Federal Legislature consisting of His 
Majesty, represented by the Governor-General, and two 
Chambers — the Council of State and the House of 
Assembly. 

In tliis chapter aro discussed the composition and 
functions of (I) the Federal Executive and (2) the 
Federal Legislature. 
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I. THE FEDERAL EXECUTIVE 

The executive power and authority of the Federation 
is vested in the Governor-General of India ns the repre- 
sentative of the King. 

The Governor-General is appointed by His Majesty 
by a Commission under the Royal Sign Manual and 
has — 

(а) all such powers and duties as are conferred on him 
by or under tho Act; 

(б) such other powers of His Majesty (not being 
powers connected with the exercise of the func- 
tions of the Crown in its relations with Indian 
States) as His Majesty may be pleased to assign 
to him. 

To each Governor-General the Crown will issue an 
(instrument of Instructions containing directions as to 
■ the way in which his functions are to be exercised. 

All executive action of the Federal Government is to 
be taken in his name. 

The extent of the executive authority of the Federa- 
tion is defined by section 8. It covers — 

(а) tho matters with respect to which the Federal 
Legislature has power to make laws; 

(б) tho raising in British India on behalf of tho Crown 
of naval, military and air forces and the govern- 
ance of His Majesty’s forces borne on the Indian 
establishment; 

(c) the exercise of such rights, authority and jurisdic- 
tion as are exercisable by the Crown by treaty, 
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grant, usage, sufferance, or otlierw ise in and m 
relation to the tribal areas 

Two important limitations are imposed on this author- 
ity First, the Federal executive authonty does not, 
save as expressly provided m the Act, extend in any 
Province to matters with respect to which the Pro 
vmcial Legishtuie has power to make laws Secondly, 
in relation to a State which is a member of the Federa- 
tion the executive authority will only extend to such 
matters as the Ruler has accepted ns falling within the 
federal sphere by his Instrument of Accession The 
executive authority of the Ruler of a Federated State is, 
however, to continue to be exercisable in relation to 
matters with respect to which the Federal Legislature 
has power to make laws for that State This provision 
is not to apply when the executive authority of the 
Federation becomes exercisable in the State to the ex- 
clusion of the executive authority of the Ruler by virtue 
of a Federal law 

The Governor General, as head of the Federal execu- 
tive, has supreme command of the military, naval and 
air forces m India This command, however, is subject 
to the power of His Majesty to appoint a Commander- 
in Chief to exercise m relation to those foices such 
functions as may be assigned to him 

The drafting of legislative provisions for the admirns 
txation of the Federal executive authority was a task of 
great difficulty It was necessary to make a division of 
responsibility, and the line of demarcation had to be 
such that provision was made both for the application 
of the principle of responsible government by Ministers 
who were themselves responsible to an elected Legisla 
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tare, and for the security and stability of India. Many 
suggestions had been made by bodies and persons 
interested. Some were set out in the Report of the 
Statutory Commission, in the White Paper, and in the 
Report of the Joint Select Committee. The results of 
some six years’ discussion and negotiations are contained 
in the Act. 


The Reserved Subjects 

Administrative functions with respect to defence, 
ecclesiastical affairs, foreign relations (excluding the 
relations between the Federation and any part of His 
Majesty’s dominions), and the tribal areas are to be 
exercised by the Governor-General in his discretion. 
These are the reserved subjects. To assist him in the 
exercise of such functions, the Governor-General may 
appoint counsellors, not exceeding three in number, 
i These counsellors will be responsible to the Governor- 
General alone, and will share none of the responsibility 
of the Federal Ministers to the Federal Legislature. 

The provision empowering the Governor-General to 
appoint counsellors does not mean that, in relation to 
reserved subjects, ho is forbidden to consult or col- 
laborate with any other persons. The White Paper pro- 
posed that the Governor-General’s Instrument of 
Instructions should direct him to consult the Federal 
Ministers before the army budget is laid before the 
Legislature. There is nothing in the Act to prevent 
such consultations. Final decisions, however, must rest 
with the Governor-General. 

1 In illustration of the principle that the Governor- 
■General should invite the collaboration of the Federal 
Ministry to the widest extent compatible with the 
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preservation of his own responsibility, the Report of the 
Joint Select Committee referred to the constitutional 
problems surrounding the loan of Indian personnel of 
the Defence forces for service outside India In the 
past, there have been many occasions on which the 
Government of India have found themselves able to 
spare contingents for operations overseas in ukicli 
considerations of Indian defence have not been m 
volved such occasions may recur If on such occasions 
the Governor General is asked if he can lend a con- 
tingent it is submitted that lie must decide, first, 
whether the occasion involves the defence of India m 
the widest sense, and secondly, whether he can spare 
the troops having regard to all the circumstances at the 
time Decisions on both points must be made on his 
own responsibility If the Governor General decides 
that the campaign does not involve the defence of India 
m the broadest sense but that troops can be spared, 
the Report of the Joint Select Committee suggested that 
he should not agree to lend troops without consultation 
with the Federal Ministry 

Council or Misrcs'ims 

All other functions are to be exercised by the 
Governor General with the help and on the advice of 
a Council of Ministers not exceeding ten in number, 
subject to the retention by the Governor General of 
special powers and responsibilities The Governor 
General’s Ministers are to he chosen and summoned 
by him and are to hold office during Ins pleasure It 
is contemplated by the Act that Ministers shall be 
chosen from amongst the members of the Federal 
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Legislature, for it is specifically provided that a Minister 
who for any period of six consecutive months is not 
a member of either Chamber of the Federal Legislature, 
shall, at the expiration of that period cease to he a 
Minister. The Governor-General in his discretion may 
preside at meetings of the Council of Ministers. 

Instrument of Instructions 

] The Ministers have no constitutional right under the 
j Act to tender advice upon a matter declared by the Act to 
1 he within the Governor-General’s own discretion. There 
is nothing in the Act, as was noted above, to prevent 
the Governor-General from consulting them before mak- 
ing his own decision. It was pointed out in the Report 
of the Joint Select Committee that if at some future 
time it seemed that this power of consultation might 
with safety be made mandatory and not permissive, an 
amendment of the Instrument of Instructions to that 
effect would probably not be inconsistent with the Act. 
The possibility of such amendments makes the Instru- 
ment of Instsuotions, the basis, of any further develop- 
ments of the Indian Constitution. Since the issues in- 
volved in constitutional evolution are grave, provision 
is made under section 13, whereby Parliament may 
have some voice in the determination of its progressive 
stages. That section enacts that — 

13.— (1) The Secretary of State shall lay before 
Parliament the draft of any Instrument of Instruc- 
tions (including any Instrument amending or re- 
voking an Instrument previously issued) which it is 
proposed to recommend His Majesty to issue to the 
Governor-General, and no further proceedings shall 
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be taken in relation thereto except in pursuance of 
an address presented to His Majesty by both Houses 
of Parliament praying that the Instrument may be 
issued. 

(2) The validity of anything done by the Governor- 
General shall not be called in question on the ground 
that it was done otherwise than in accordance with 
any Instrument of Instructions issued to him. 

A draft of the Instrument of Instructions to the 
Governor-General will he found in the Appendix. 

Viscount Hailsham (the Lord Chancellor) pointed out 
in the House of Lords on 2nd July 1935 that section 
13 (1) was an unprecedented concession to the control 
of Parliament. In the past, Instruments of Instructions 
to Governor-Generals and Governors of both the 
Dominions and the Colonies had been issued under the 
Prerogative; their form and contents had been decided 
by the Executive of the day. But having regard to the 
importance of the Instrument of Instructions under 
this new Constitution, and to the novelty of some of 
the points which would arise, the Government had 
thought it right to ask Parliament to undertake a re- 
sponsibility which it had hitherto never imagined that 
it would be called upon to discharge — namely, to enter 
into consultation with the Executive with regard to the 
Instrument of Instructions. Viscount Hailsham went on 
to observe that the Instrument still remained a document 
issued under the Prerogative, on the advice of the 
Executive. What would actually happen, as the 
Government saw it, was that when the Instrument of 
Instructions was brought before Parliament any point 
of difficulty or objection which occurred to either 
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House would be ventilated and discussed. If either 
House felt that there was a grave objection to the form 
of the Instrument, it would be open to the Government 
to withdraw that particular Instrument and substitute 
words to meet the objection, 
j It is the duty of Ministers to transmit to the Govern or- 
General all such information with respect to the business 
! of the Federal Government as the Governor-General 
may require. In particular, a Minister must bring to 
the notice of the Governor-General any matter under 
his consideration which involves, or appears likely to 
involve, any special responsibility of the Governor- 
General. 

An Advocate-General 

Provision is made for the appointment by the Gover- 
nor-General of an Advocate-General. This official may 
be either a subject of a Federated State or of the Crown. 
'He is to give advice to the Federal Government upon 
,such legal matters, and to perform such other duties of 
.a legal character, as may be referred or assigned to him 
iby the GovemoT-General. In the performance of his 
duties, he is to have right of audience in all courts in 
British India. In the courts of a Federated State, the 
right of audience is confined to cases which involve 
Federal interests. 

Special Responsibilities 

The matters in respect of which the Governor-General 
has a special responsibility are set out in section 12. They 
are as follows — 

(a) the prevention of any grave menace to the peace 
or tranquillity of India or any part thereof; 

D 
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(b) the safeguarding of the financial stabihty and 
credit of the Federal Government, 

(c) the safeguarding of the legitimate interests of 
minorities, 

(d) the securing to, and to the dependants of, persons 
who axe or have been members of the public 
services of any rights provided or preserved for 
them by or under the Act and the safeguarding of 
their legitimate interests, 

(e) the securing in the sphere of executive action of 
the purposes which the provisions of Chapter in of 
Part V of the Act (which deals with discrimination) 
are designed to secure in relation to legislation; 

(f) the prevention of action which would subject goods 
of United Kingdom or Burmese origin imported 
into India to discriminatory or penal treatment; 

(g) the protection of the rights of any Indian State and 
the rights and dignity of the Euler thereof, and 

(h) the securing that the due discharge of Ins functions 
with respect to matters m relation to which he is 
by or under this Act required to act m his dis- 
cretion, or to exercise his individual judgment, is 
not prejudiced or impeded by any course of action 
taken with respect to any other matter 

If and m so far as any special responsibility of the 
Governor-General is involved, he shall m the per- 
formance of his functions exercise his individual judg- 
ment as to the action to he taken 

It should be noticed that the Act does not restrict the 
Governor General's special responsibility for the preven- 
tion of any grave menace to the peace to cases in which 
the menace arises from subversive movements or activi- 
ties tending to crimes of violence 

In order to assist him m the discharge of his special 
responsibility for safeguarding the financial stabihty 
and credit of the Federal Government, the Governoi 
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General may appoint n financial adviser, w lm is to hold 
office during his pleasure. Tin's official is also to give 
advice to the Federal Government, whenever consulted, 
upon any matter relating to finance. 

The Report of the Joint Select Committee recom- 
mended that the Governor-General's Instrument of 
Instructions .should clearly indicate that the special 
responsibility for safeguarding the legitimate interest# 
of minorities is not concerned with a minority in a 
political or parliamentary sense and that it is not in- 
tended to enable the Governor-General to stand in the 
way of social or economic reform morel) because such 
reform is rc-btcd by a group of persons w ho might claim 
to be regarded ns a minority. 

With respect to the special responsibility for “the 
protection of the lights of any Indian Mate”, it is sub- 
mitted that the rights to which reference is made must 
nece-saril) mean rights enjoyed by a State in matters 
not covered by its Instrument of Accession, and which 
may be prejudiced by the administrative or legislative 
action of the Federation or of a neighbouring Province 
A White Paper (Cmd. 4003), which was issued to explain 
amendments to he moved on the Report Stage in the 
irou c e of Commons, slated that the words “and the 
rights and dignity of the Ruler thereof” were intended 
to provide the means of securing for the Rulers recogni- 
tion of the personal status which has always been 
accorded to them in British India. 

Qukstion or Dm::, cm 

As co-opeialion between the Department of Defence 
and other departments may he neccssniy in time of 
emergency, it in essentia! for the security of India that, 
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whenever defence policy is concerned, the Department 
charged therewith should be able to ensure that its 
views prevail in the event of a difference of opinion with 
any other department. The special responsibility given 
to the Governor-General with respect to any matter 
affecting the administration of reserved subjects will 
enable him in the last resort to secure that action is not 
taken in the ministerial sphere which might conflict 
with defence policy. 

In addition, the Governor-General will be able to 
avail himself of the power which the Federal Govern- 
ment possesses under section 126 to give directions as 
to the manner in which the executive authority in the 
Provinces is to be exercised in relation to any matter 
affecting the administration of a Federal subject, since 
defence is none the less a Federal subject because re- 
served. Thus the maintenance of communications, 
especially on mobilisation, is a vital military necessity, 
and the Governor-General has power in case of need to 
issue directions to the authority in charge of railways, 
or to require the Minister in charge of communications 
to take such action as the Governor-General may deem 
advisable. In the provincial sphere questions may arise 
with regard to the control of lands, buildings or equip- 
ment maintained or required by the Department of 
Defence, or with regard to such matters as facilities for 
manoeuvres or the efficiency and well-being of defence 
personnel stationed in provincial areas, or, in times of 
emergency, with regard to the guarding of railways and 
bridges. 

In all matters of this kind when there is a difference 
of opinion with other authorities, the final responsi- 
bility for a decision, if defence policy is concerned, rests 
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with the Governor-General; his views must prevail, and 
under the Act ho has adequate means of giving effect 
to them. 

Position of Governor- General 

It is submitted that the declaration of a special re- 
sponsibility in connection with a particular matter does 
not mean that on every occasion when a question relat- 
ing to that matter comes up for discussion, the decision 
is to be that of the Governor-General to the exclusion of 
his Ministers. In no sense does such a declaration define 
a sphere from which the action of the Ministers is 
excluded. According to the Report of the Joint Select 
Committee it does no more than indicate a sphero of 
action in which it will be constitutionally proper for the 
Governor-General, after receiving ministerial advice, to 
signify his dissent from it and even to act in opposition 
to it, if, in his own unfettered judgment, ho is of the 
opinion that the circumstances of the case so require. 

Section 14 provides that in so far as the Governor- 
General is required to act in his own discretion or to 
exercise his individual judgment, ho shall be under the 
general control of, and comply with, such particular 
directions, if any, as may from time to time bo given to 
him by the Secretary of State. It is interesting to com- 
pare this section with the Government of India Act 
1915, section 33, under which the superintendence, 
direction and control of the civil and military govern- 
ment of India was vested in the Governor-General in 
Council. Ho was, however, required by the same section 
to pay, in connection with the exorcise of all his func- 
tions, due obedience to all such orders as he received 
from the Secretary of State. 
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IL THE FEDERAL LEGISLATURE 

Provision is made under tlie Act for the establishment 
of a Federal Legislature, which is to consist of His 
Majesty, represented by tho Governor-General, and two 
Chambers, to bo known respectively as tho Council of 
State and the House of Assombly. 

Tho Council of State is to consist of 1 5 6 representatives 
of British India and not more than 104 representatives 
of the Indian States. 

Of the 150 seats to bo filled by representatives of 
British India 150 seats are to be allocated to Governors’ 
Provinces, Chief Commissioners’ Provinces and Com- 
munities. Six seats aro to bo filled by persons chosen by 
the Governor-General in his discretion. Tho Council of 
State is to bo a permanent body, not subject to dis- 
solution, but, as near as may be, one-third of its members 
are to retire in every third year. 

The House of Assombly is to consist of 250 repre- 
sentatives of British India and not more than 125 
representatives of tho Indian States, Every House of 
Assembly, unless sooner dissolved, is to continue for fivo 
years from the date appointed for their first meeting and 
no longer. The expiration of this period of five years is 
to operate as a dissolution of tho Assombly. 

No person is to he qualified to represent any part of 
British India in the Federal Legislature unless he — 

(а) is a British subject, or the Ruler or a subject of an 
Indian State which has acceded to the Federation; 

(б) is, in the case of a seat in the Council of State, not 
less than thirty years of age, and, in the case of a 
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sent in the Federal Assembly, not less than 
twenty-five years of age; and 

(<•) possesses such, if nny, of the other qualifications as 
may be appropriate to his cn«e. For example, under 
paragraph 21 (b) of Fart 1 of the First Schedule 
to the Act, the representative of the landholders in 
the House of Assembly is himself to bo a land- 
holder. 

The principles upon which the Federal Legislature wns 
to he constituted were the subject of much discussion. 
The attempt to provide a legislative body which is to be 
representative of nearly 350 millions is one without 
precedent in the constitutional history of nny country. 

Dntr.cr Election to Council or Statu 

The White Paper and the Report of the Joint Select 
Committee suggested that elections to the Council of 
State in respect of British India scats should be indirect, 
the representatives being chosen by the members of the 
Provincial Legislatures. Parliamentary criticisms of this 
suggestion resulted in the substantial adoption of the 
principle of direct election to this Chamber, 

Under the Act the representatives of British India in 
the Council of State are to be chosen by the communities. 
The Hindu, Sikh and Muhammadan communities nrc to 
choose their representatives by voting in territorial con- 
stituencies. Indirect election is retained for the repre- 
sentatives of the Anglo-Indian, European and Indian 
Christian communities. Their representatives are to be 
chosen by Ibo members of Electoral Colleges consisting 
of such Anglo-Indians, Europeans and Indian Christines, 
ns the case may bo, ns are membors of tho Legislative 
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Council of any Governor’s Province or of the Legislative 
Assembly of such a Province 
The representatives of the States m the Council of 
State are to he appointed by the Eulers of the States 
concerned Difficult questions arose with regard to the 
allocation among over 600 States, Estates and Jagirs, 
which constitute the non British portion of India, of the 
104 seats available for the States as a whole Discussion 
between the Governor General and the Eulers resulted 
in the enunciation of a principle which met with a large 
measure of support among the States and which has been 
adopted by the Act This principle is that the allocation 
of seats among the States in the Council of State should 
take account of the relative rank and importance of the 
State as indicated by the dynastic salute and other 
factors Thus Hyderabad, which, is the largest State m 
India and whose Ruler is entitled to a salute of 21 guns, 
is to have five seats m the Council of State The other 
21 gun States, namely Mysore, Kashmir, Gwalior and 
Baroda are each to have three seats The smaller States 
are to be divided into groups, each State being repre 
sented in turn Thus m central India three 11 gun 
States, namely Jhabua, Sailana and Sitamau are to 
form a group That group is snfcfctad to one .seat, and the 
Eulers will nominate the representative m turn 
No person is to be appointed as a representative of 
a State m either Chamber of the Federal Legislature 
unless he— 

(i) is a British subject or the Euler or a subject of an 
Indian State which has acceded to the Federation, 
and 

(u) is, m the case of a seat in the Council of State, not 
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less than thirty years of age and, in the ease of a 
seat in the Federal Assembly, not less than 
twenty-five years of age. Restrictions on age are 
not to apply to a Ruler who is exercising ruling 
powers. 


The House of Assembly 

The principles to be followed in the election of repre- 
sentatives to the House of Assembly have been even 
more difficult to enunciate. Direct election has the sup- 
port of Indian opinion. It has been the system in India 
under the Government of India Act 1919. The Report 
of the Joint Select Committee doubted the probative 
value of this experiment haring regard to the proposed 
extension of the franchise. The draftsmen of the Act 
were met by the difficulty of applying the representative' 
system on a basis of direct representation to an elec- 
torate of the proposed magnitude. On the ono hand, if 
the constituencies were to bo of a reasonable size, the 
resultant Chamber would be unmanageably large; if, 
on the other hand, the Chamber were of a reasonable 
size, the constituencies on which it rvas based would 
necessarily he enormous. Where a single constituency 
may be more than twice as large in area as the whole 
of Wales a candidate for election could not in any 
event, quite apartfrom obstacles presented by differences 
in language and a widespread illiteracy, commend or 
even present his views to the wholo body of electors, 
oven if the means of communication were not, as in 
India, difficult and oven non-existent; nor could a 
member after election hope to guide or inform opinion 
in his constituency. 
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Under such conditions it would be impossible for a 
representative to perform the functions which Burke 
described m A Letter to the Electors of Bristol and which 
have since been recognised as essential to the success 
of any representative system ‘It ought”, wrote Burke, 
“to be the happiness and glory of a representative to 
live m the strictest union, the closest correspondence, 
and the most unreserved communication with his con 
stituents their wishos ought to have great weight with 
him, their opinion high respect, and their busmess his 
unrenntted attention ” 

The perception of these difficulties resulted in the 
Joint Select Committee rejecting proposals for direct 
election Their Report stated — 

“We realise the strength of Indian opimon m this 
matter, and we are far from denying that the present 
system has produced legislators of high quality, but 
we are now recommending to Parliament the estab 
lishment of self government in India, and wo regard 
it as fundamental that the system of election to the 
Central Legislature should be such as to make the 
responsibility of a member to those who elect him a 
real and effective responsibility Wc do not think 
that this can be secured under a system of direct 
election proposed in the White Paper, and, though 
we are conscious that we are reversing the decision 
made by Parliament m 1919, we have come to the 
conclusion, notwithstanding the theoretical objec 
tions which can he urged against it, that there is no 
alternative to the adoption of some form of indirect 
election ” 

Hence under the Act the Federal House of Assembly 
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is to be, in the main, elected by the Provincial As- 
semblies. 

Details of the distribution of seats are set out in the 
Appendix. It will be seen that the majority of the seats 
are to be distributed on a communal basis. Accordingly 
the Hindu, Muhammadan and Sikh scats will be filled 
by the representatives of those communities in the 
Provincial Assemblies voting separately for a pre- 
scribed number of communal seats. Within the Hindu 
group special arrangements are to be made for the 
Depressed Classes. In addition there are to be seats 
for — 

1. Europeans. 

2. Anglo-Indians. 

3. Indian Christians. 

4. Representatives of commerce and industry. 

5. Landholders. 

6. Representatives of labour. 

7. Women. 

Since the representation of the above communities 
and interests in the Provincial Assemblies will be small, 
the general scheme outlined above for the three great 
communities is not to apply. Scats in the Federal House 
of Assembly allocated to Europeans, Anglo-Indians, 
Indian Christians and women arc to be filled by the 
representatives of these groups in the Provincial As- 
semblies voting in ad hoc electoral colleges. Persons to 
fill the seats allocated to representatives of commerce 
and industry, landholders and representatives of labour 
are to bo chosen — 

{a) in the case of a seat allotted to a Province which 
is to be filled by a representative of commerce and 
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industry, by Chambers of Commerce and similar 
associations; 

(&) in the case of a seat allotted to a Province which is 
to be filled by a landholder, by landholders voting 
in territorial constituencies; 

(c) in the case of a seat allotted to a Province which 
is to he filled by a representative of labour, by 
labour organisations; 

(d) in the case of one of the non-provincial seats which 
are to he filled by representatives of commerce 
and industry, by Associated Chambers of Com- 
merce; in the case of another such seat by Feder- 
ated Chambers of Commerce and in the case of a 
third such seat by commercial bodies in Northern 
India; 

(c) in the case of the one non-provincial seat which is 
to be filled by a representative of labour, by labour 
organisations. 

Allocation of seats in the Federal House of Assembly 
among the States is to proceed on the principle that the 
number of seats allotted to each State or group of States 
should be proportionate to their population. Thus 
Hyderabad, with a population of 14,000,000, is to have 
fourteen seats, while Bikaner, with a population of 
900,000, is to have one seat. 

Governor-General and the Chambers 

The Act provides that the Chambers of the Federal 
Legislature are to be summoned to meet once at least in 
every year. The interval between sessions must be less 
than twelve months. Subject to this provision the 
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Governor-General may in his discretion from time to 
time — 

{a) summon the Chambers or either Chamber to meet 
at such time and place as he thinks fit; 

(b) prorogue the Chambers; 

(c) dissolve the House of Assembly. 

The Governor-General may in his discretion address 
either Chamber of the Federal Legislature or both 
Chambers assembled together, and for that purpose re- 
quire the attendance of members. He may also in his 
discretion send messages to either Chamber whether 
with respect to a Bill then pending in the Legislature or 
otherwise. A Chamber receiving such a message is to 
consider with all convenient dispatch the matters 
indicated in it. 

Every minister and every counsellor is to have tho 
right to speak in, and otherwise participate in the pro- 
ceedings of, either Chamber, any joint sitting of the 
Chambers, and any committee of the Legislature of 
which he may be named a member. 

A President and a Speaker 

The Council of State and tho House of Assembly are 
to choose from among their members respectively a 
President and a Speaker to preside over theso Chambers. 
A member holding office as President of the Council of 
State or as Speaker of the House of Assembly is to vacate 
his office if he ceases to be a member of the Chamber 
over w r hich he presides. He may at any time resign his 
office by writing under his hand addressed to the 
Governor-General; and he may be removed from his 
office by a resolution of the Council or Assembly, as the 
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case may be, passed by a majority of all its then mem 
bers No resolution for tins purpose, however, is to be 
moved unless at least fourteen days’ notice has been 
given of the intention to move the resolution In 
addition, it should be noted that the Speaker is not 
to vacate Ins office until immediately before the first 
meeting of the Assembly after the dissolution 

All questions at any sitting or joint sitting of the 
Chambers are to be determined by a majority of votes 
of the members present and voting, other than the 
President or Speaker or person acting as such The 
| President andSpeakerarenot to vote in the first instance, 
but they are to have and exercise a casting vote m the 
'case of an equality of votes 

A Chamber of the Federal Legislature is to have power 
to act notwithstanding any vacancy m its membership 
The validity of the proceedings of the Legislature is 
not to be questioned merely because it was subsequently 
discovered that some person who was not entitled so to 
do sat or voted or otherwise took part m the proceed 
mgs 

The quorum for both Chambers is fixed atone sixth- 
of the total membership of each 

Every member of either Chamber is, before taking his 
seat, to make and subscribe before the Governor General, 
or some person appointed by him, an oath or affirmation 
of allegiance 

Section 25 of the Act makes provision for the vacation 
of seats No person is to be a member of both Chambers, 
and rules made by the Governor General are to provide 
for the vacation by a person who is chosen a member of 
both Chambers of his seat m one Chamber or the other 
If a member of either Chamber — 
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(а) becomes subject to any of the disqualifications set 
out below; or 

(б) by writing under his hand addressed to the Gov- 
ernor-General resigns his seat, 

his seat shall thereupon become vacant. If for sixty days 
a member of either Chamber is without permission of 
the Chamber absent from all its meetings, the Chamber 
may declare his seat vacant. 

Grounds or Disqualification 

Under section 20 a person is to be disqualified for 
being chosen as, and for being, a member of cither 
Chamber — 

(а) if he holds any office of profit under the Crown in 
India other than an office declared by Act of the 
Federal Legislature not to disqualify its holder; 

(б) if he is of unsound mind and stands so declared by 
a competent court; 

(c) if he is an undischarged insolvent; 

(d) if, whether before or after the establishment of the 
Federation, he has been convicted, or has, in pro- 
ceedings for questioning the validity or regularity 
of an election, been found to havo been guilty of 
any offence or corrupt or illegal practice relating 
to elections which has been declared by Order in 
Council or by an Act of the Federal Legislature to 
bo an offence or practice entailing a disqualifica- 
calion for membership of the Legislature, unless 
such period has elapsed as may be specified in that 
behalf by the provisions of that Order or Act; 
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(e) if, whether before or after the establishment of the 
Federation, he has been convicted of any other 
offence by a court m British India or m a State 
which is a Federated State and sentenced to trans- 
portation or to imprisonment for not less than 
two years, unless a period of five years, or such 
less period as the Governor General, acting in his 
discretion, may allow in any particular case, has 
elapsed since his release, 

( / ) if, having been nominated as a candidate for the 
Federal or any Provincial Legislature or having 
acted as an election agent of any person so nomm 
ated, he has failed to lodge a return of election ex- 
penses within the time and in the manner required 
by any Order m Council made under the Act or by 
any Act of the Federal or the Provincial Legis 
lature, unless fire years have elapsed from the date 
by which the return ought to have been lodged, or 
the Governor General, acting m his discretion, has 
removed the disqualification Such disquahfica 
tion, however, is not to take effect until the expira 
tion of one month from the date by which the 
return ought to have been lodged or of such longer 
period as the Governor General, acting m his dis- 
cretion, may in any particular case allow 

In addition, a person is not to be capable of being 
chosen a member of either Chamber while he is serving 
a sentence of transportation or of imprisonment for a 
cnmmal offence 

For the purposes of this section a person is not to be 
deemed to hold an office of profit under the Crown in 
India by reason only that — 
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(a) he is a minister either for the Federation Or for a 
Province; or 

(b) while serving a State, he remains a. member of one 
of the services of the Crown in India and retains 
all or any of his rights as such. 

A penalty of 600 rupees is imposed upon any person 
who sits or votes as a member of either Chamber when 
he is not qualified, or when disqualified. 

Pbivileges of Members 

The Act follows the principles of the British Constitu- 
tion in providing for freedom of speech in the Legisla- 
ture. Two constitutional restrictions are placed on this 
privilege. First, no discussion is to take place in the 
Federal Legislature with respect to the conduct of any 
judge of the Federal Court or a High Court in the dis- 
charge of his duties. Secondly, if the Governor-General, 
in his discretion, certifies that the discussion of a BiE or 
amendment of a BiE would affect the discharge of his 
special responsibihty for the prevention of any grave 
menace to the peace or tranquiEity of India, he may 
direct that no proceedings, or no further proceedings, 
shaE be taken in relation to that BiE or amendment. 

In addition, under section 38, the Governor-General 
may, in his discretion, after consultation with the Presi- 
dent or the Speaker as the case may be, make rules — 

(a) for prohibiting the discussion of, or the asking of 
questions on, any matter connected with any 
Indian State, other than a matter with respect to 
which the Federal Legislature has powers to make 
laws for that State, unless the Governor-General, 
in his discretion, is satisfied that the matter affects 

E 
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Federal interests or affects a British subject, and 
has given, his consent to the matter being discussed 
or the question being aBked, 

(6) for prohibiting, save with the consent of the 
Governor General, in his discretion — 

(I) the discussion of, or the asking of questions on, 
any matter connected with relations between His 
Maj esty or the Governor General and any foreign 
State or Prince or 

( II ) the discussion, except in relation to estimates of 
expenditure, of, or the asking of questions on, 
any matter connected with the tribal areas or 
the administration of any excluded area, or 

(ui) the discussion of, or the asking of questions 
on, any action taken, in his discretion, by the 
Governor General in relation to the affairs of a 
Province, or 

(iv) the discussion of, or the asking of questions on, 
the personal conduct of the Euler of any Indian 
State, or of a member of its ruling family 

Section 28 provides that no member of the Legisla 
ture is to be liable to any proceedings m any court m 
respect to anything said or any vote given by him m the 
Legislature or in any of its committees This privilege 
only extends to what is said or done within the Legis 
lature itself It has been held in England that where a 
Member of Parbament procured the insertion in a news 
paper of a defamatory speech made m the House of 
Commons, he could be proceeded against for bbel (E v 
Creevy, 1 M & S 273) 

In other respects the privileges of members of the 
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:h" nbers are to be such as may from time to time be 
i r> .d by Act of the Federal Legislature and, until so 
i .f i .d, are to be such as were immediately before the 
ctablishment of the Federation enjoyed by members of 
b j Indian Legislature. 

Section 28 (3) provides that nothing in this Act nor in 
ny existing Indian Act is to be construed as conferring, 
•r empowering the Federal Legislature to confer, on 
■i' ipr Chamber or on both Chambers sitting together, 
ir on any committee or officer of the Legislature, the 
tatus of ajcourt. or any punitive or disciplinary powers 
>ther than a p ower t o remove or exclude persons in- 
ringing the rules or standing orders, or otherwise be- 
laving in a disorderly manner. Hence it follows that the 
-.gUature has no jurisdiction under the Act to conduct 

■ impeachment nor commit persons for contempt. Pro- 
■ision, however, may be made by an Act of the Federal 

■ y lnture for the punishment, on conviction before a 
:ourt, of persons who refuse to give evidence or produce 
Dcuments before a committee of a Chamber when duly 
squired by the chairman of the committee so to do. 

Members of either Chamber are to be entitled to re- 
ive such salaries and allowances as may from time to 
'■ e be determined by Act of the Federal Legislature. 
Tntil such provision is made, allowances will be at such 
ies and upon such conditions as immediately before 
.he date of the establishment of the Federation were 
ipplicable in the case of members of the Legislative As- 
iembly of the Indian Legislature. 

All proceedings in the Federal Legislature are to be 
onducted in the English language. Members unac- 
luainted, or not sufficiently acquainted, with English 
. y use another language. 
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v/ Legislative Procedure 

Bills, other than financial Bills, may originate in either 
Chamber. In general, a Bill is not to be deemed to have 
been passed by the Chambers of the Legislature unless 
it has been agreed to by both Chambers, either without 
amendment or with such amendments only as are agreed 
to by both Chambers. If after a Bill has been passed by 
one Chamber and transmitted to the other Chamber — 

(а) the Bill is rejected by the other Chamber; or 

(б) the Chambers have finally disagreed as to the 
amendments to be made in the Bill; or 

(c) more than six months elapse from the date of the 
reception of the Bill by the other Chamber without 
the Bill being presented to the Governor-General 
for his assent, 

the Governor-General may, unless the Bill has lapsed by 
reason of a dissolution of the Assembly, notify the 
Chambers, by message if they are sitting or by public 
notification if they are not sitting, of his intention to 
summon them to meetina joint sitting for the purpose of 
deliberating and voting on the Bill. If, however, it ap- 
pears to the Governor-General that the Bill relates to 
finance or to any matter which affects the discharge of 
his functions in so far as he is required to act in his dis- 
cretion or to exercise his individual judgment, he may 
summon a joint sitting, even though the above condi- 
tions have not been fulfilled, if he is satisfied that there 
is no reasonable prospect of the Bill being presented to 
him for assent without undue delay. 

Where the Governor-General has notified his intention 
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of summoning a joint sitting, neither Chamber is to pro- 
ceed further with the Bill. If at the joint sitting the Bill, 
with such amendments, if any, as are agreed to in joint 
sitting, is passed by a majority of the total number of 
members of both Chambers present and voting, it is to 
be deemed to have been passed by both Chambers. 

When a Bill has been passed by the Chambers it is 
then to bo presented to the Governor-General, who may 
take one of four courses — 

(1) he may assent in Ilis Majesty’s name to tho Bill; or 

(2) lie may withhold assent; or 

(3) he may reserve the Bill for the signification of His 
Majesty’s pleasure; or 

(4) he may return tho Bill to the Chambers with a 
message requesting them to reconsider tho Bill 
or any specified provisions of it and, in particular, 
the desirability of introducing any such amend- 
ments as he may recommend in his message. It 
is to be the duty of the Chambers to reconsider 
the Bill accordingly. 

A Bill reserved for the signification of His Majesty’s 
pleasure is not to become an Act of the Federal Legisla- 
ture unless and until, within twelve months from tho 
day on which it was presented to tho Governor-General, 
tho Governor-General makes known by public notifica- 
tion that His Majesty has assented to it. 

Power is reserved to tho Crown to disallow any Act 
assented to by the Governor-General. This power is to be 
exercised within twelve months from the day of the 
Governor-General’s assent; and where any Act is so dis- 
allowed the Governor-General is immediately to make 
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the disallowance known by public notification. From 
that date the Act is void. 

v/ The Federal Estimates 

The Governor-General is to cause to be laid before 
both Chambers of the Federal Legislature in respect of 
every financial year an “annual financial statement” set- 
ting out the estimated receipts and expenditure of the 
Federation for that year. The estimates of expenditure 
embodied in the annual financial statement are to show 
separately — 

(a) the sums required to meet expenditure charged 
upon the revenues of the Federation; and 

(b) the sums required to meet other expenditure pro- 
posed to be made from the revenues of the Federa- 
tion. 

These estimates are also to indicate the sums, if any, 
which are included solely because the Governor-General 
has directed their inclusion as being necessary for the 
due discharge of any of his special responsibilities. 

Section 33 (3) sets out the items of expenditure which 
are to be charged on the revenues of the Federation — 

(а) the salary and allowances of the Governor-General 
and other expenditure relating to his office for 
which provision is required to he made by Order 
in Council; 

(б) debt charges for whieh the Federation is liable, 
including interest, sinking fund charges and re- 
demption charges, and other expenditure relating 
to the raising of loans and the service and redemp- 
tion of debt; 
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(c) the salaries and allowances of ministers, of coun- 
sellors, of the financial adviser, of the Advocate- 
General, of chief commissioners, and of the staff 
of the financial advisor; 

{d) the salaries, allowances, and pensions payable to 
or in respect of judges of tho Federal Court, and 
the pensions payable to or in respect of judges of 
any High Court; 

(c) expenditure for the purpose of tho discharge by 
the Governor-General of his functions with respect, 
to the reserved subjects; 

(/) the sums payable to His Majesty under tho Act 
out of the revenues of the Federation in respect 
of the expenses incurred in discharging the func- 
tions of tho Crown in its relations with Indian 
States; 

(g) any grants for purposes connected with tho ad- 
ministration of any areas in a Provinco which aro 
for tho time being excluded areas; 

(h) any sums required to satisfy any judgment, dccreo 
or award of any court or arbit ral tribunal; 

(i) any other expenditure declared by the Act or any 
Act of the Federal Legislature to bo so charged. 

Items of expenditure so charged upon tho revenues of 
tho Federation aro not to be submitted to the vote of 
the Legislature, Section 3-1 (1), however, enacts that this 
provision is not to be construed ns preventing the dis- 
cussion in either Chamber of the Legislature of any of 
those estimates other than thoso concerned with tho 
salary and allowances of the Governor-General and the 
sums payable to His Majesty out of the revenues of 
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the Federation in respect of expenses incurred in dis 
charging the functions of the Crown m its relations with 
Indian States 

It will be observed that most of these Heads of Ex 
penditure are identical with, or analogous to, payments 
which would m the United Kingdom be described as 
Consolidated Fund charges and as such would not he 
voted annually by Parliament The principal exception 
is the salaries of ministers which m the United Kingdom 
are voted annually 

Principle or Public Finance 

All other estimates are to be submitted in the form of 
.demandsior grants to the Federal Assembly and there 
after to the Council of State No demand for a grant, 
however, is to be made except on the recommendation 
of the Governor General According to the Report of the 
Joint Select Committee, this rule was introduced in order 
to secure observance of the well recognised principle of 
public finance that no proposal for the imposition of 
taxation or for the appropriation of public revenues, nor 
any proposal affecting or imposing any charge upon those 
revenues, should be made otherwise than on the re 
sponsibility of the Executive In furtherance of this 
principle section 37 (1) enacts that a Bill or amendment 
making provision — 

(а) for imposing or increasing any tax, or 

(б) for regulating the borrowing of money or the giv 
mg of any guarantee by the Federal Government, 
or for amending the law with respect to any finan 
cial obligations undertaken or to be undertaken by 
the Federal Government, or 
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(c) for declaring any expenditure to be expenditure 
charged on the revenues of the Federation, or for 
increasing the amount of any such expenditure, 

is not to be introduced or moved except on tlio recom- 
mendation of the Governor-General; and a Bill mailing 
such provision is not to be introduced in the Council of 
State. 

Either Chamber is to have power to assent to or re- 
fuse a demand, or to assent to a demand subject to a 
reduction of the amount specified in it. Where, how- 
ever, the Assembly have refused to assent to a demand, 
that demand is not to be submitted to the Council of 
State unless the Governor-General so directs; and where 
the Assembly have assented to a demand subject to a 
reduction of the amount specified in it, a demand for the 
reduced amount only is to be submitted to the Council 
of State, unless the Governor-General otherwise directs. 
If the Chambers differ with respect to any demand, tho 
Governor-General is to summon the two Chambers to 
meet in a joint sitting for tho purpose of deliberating 
and voting on the demand ns to which they disagree; 
and the decision of the majority of the members of both 
Chambers present and voting is to be deemed to be the 
decision of tho two Chambers. 

After demands have been assented to by tho Cham- 
bers the Governor-General is to authenticate by his 
signature a schedule specifying — 

(a) tho grants made by the Chambers; 

(h) the several sums required to moot tho expenditure 
charged on tho revenues of the Federation but not 
exceeding, in the case of any sum, the amount 
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shown in the statement previously laid before the 
Legislature. 

If the Chambers have not assented to any demand for 
a grant or have assented subject to a reduction of the 
amount specified in it, the Governor- General may, if in 
his opinion the refusal or reduction would afiect the duo 
discharge of any of his special responsibilities, include 
in the schedule such additional amount, if any, not ex- 
ceeding the amount of the rejected demand or the re- 
duction, as the case may he, as appears to him necessary 
in order to enable him to discharge those responsibilities. 

When the schedule has been authenticated by the 
Governor-General it is to be laid before both Chambers 
but is not to be open to discussion or vote. 

If in the course of a year further expenditure from 
the revenues of the Federation becomes necessary over 
and above the expenditure already authorised, a supple- 
mentary financial statement is to ho laid before both 
Chambers. Procedure in respect of such supplementary 
financial statements is to be the same as for the annual 
financial statement. 

It will be observed that on proposals for appropria- 
tion, other than those relating to items of expenditure 
charged upon the revenues of the Federation or neces- 
sary for the due discharge of the Governor-General’s 
special responsibilities, the Legislature will have the 
final decision. The Report of the Joint Select Committee 
suggested that this power in the matter of supply will 
give the Legislature its real control over the Executive. 



CHAPTER V 


PROVINCIAL AUTONOMY 

I. The Provincial Executives 
II. The Provincial Legislatures 

“The Provinces are the domain”, wrote the authors of 
the Montagu-Chelmsford Report, “in which the earlier 
steps towards the progressive realisation of responsible 
government should be taken. Some measure of responsi- 
bility should be given at once, and our aim is to give 
complete responsibility as soon as conditions permit.” 

Effect was given to this suggestion by the Govern- 
ment of India Act 1919, which, by earmarking certain 
subjects as “Provincial subjects”, created a sphere 
within which responsibility for the functions of govern- 
ment rested primarily upon the Provincial authorities; 
hut that re. sponsibility j ms net exclusive, since the 
Governor-General in Council and the Central Legis- 
lature continued to exorcise an extensive authority 
tliroughout the whole of the Provinces. 

The Statutory Commission recommended that the 
process of devolution begun by the Government of 
I India Act 1919 should be completed. “It is our inten- 
tion”, they reported, “that in future each province 
'should be as far as possible mistress in her own house.” 

The Joint Select Committee accepted the principle of 
Provincial Autonomy. Of all the proposals for the re- 
constituted government of India it was, they pointed 
83 
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out, the one which had received the greatest measure 
of support on every 6ide. The economic, geographical 
and racial differences between the Provinces on the one 
hand and the sense of provincial individuality on the 
other made such support, they said, almost inevitable. 

The establishment of Provincial Autonomy forms the 
subject-matter of Part.IIX of tho Act, which is devoted 
to the Governors’ Provinces. Part III, it is to be ob- 
served, will come into force “on such date as His 
Majesty in Council may appoint”. Such is tho effect of 
section 477 of the Act. 

But before Provincial Autonomy is established by 
Order in Council there is to be an expert financial in- 
quiry in India. The Marquess of Zetland (Secretary of 
State for India) made this announcement in the House 
of Lords on 1st July 1935. 

In this chapter are discussed the composition and 
functions of (I) the Provincial Executives and (2) the 
Provincial Legislatures. 

I. THE PROVINCIAL EXECUTIVES 

Section 45 of tho Act provides that there shall ho 
eleven Governors’ Provinces, namely — 

1. Madras. 

2. Bombay. 

3. Bengal. 

4. The United Provinces. 

5. The Punjab, 

6. Bihar. 

7 . The Central Provinces and Berar. 

8. Assam. 

9. The North-West Frontier Province. 
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10. Orissa. 

11. Sind. 

Of these Provinces, Sind and Orissa will he created 
under section 289. 

Section 290 enacts that the Crown by Order in Council 
may — 

(a) create a new Province; 

(b) increase the area of any Province; 

(c) diminish the area of any Province; 

(<?) alter the boundaries of any Province. 

A proviso to the section adds, howovor, that, before 
the draft of any such Order is laid before Parliament 
the Secretary of State shall take such steps as His 
Majesty may direct for ascertaining the views of the 
Federal Legislature and the views of the Government 
and the Chamber or Chambers of the Legislature of any 
Province which will he affected by the Order. These 
preliminary consultations are to be directed towards 
both the proposal to make the Order and the provisions 
to bo inserted in it. 

In form the Provincial Executive is similar to that 
of the Federation. The executive authority of a Province 
is to be exercised on behalf of the Crown by the 
Governor. He will receive his appointment from the 
^Ling by a Commission under the Royal Sign Manual, 
i and will he constitutionally responsible to the Governor- 
' General. To him will be issued an Instrument of Instruc- 
tions; and a draft of this document will be found in the 
Appendix. His functions will be exercised with the help 
and on the advice of a Council of Ministers, subject to 
his retention of special powers and responsibilities. 

The Provincial Ministers will bo chosen by the 
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Governor of the Province and will hold office at his 
pleasure. They are to have the same duties in relation 
to Provincial affairs as the Federal Ministers have in 
connection with Federal affairs. Included amongst these 
duties is that of transmitting to the Governor all such 
information with respect to the business of the Pro- 
vincial Government as the Governor may require. 

Provision is made for the appointment of an Advocate- 
General for the Province whose duty it will be to give 
advice to the Provincial Government upon such legal 
matters, and to perform such other duties of a legal 
character, as may from time to time he referred or 
assigned to him by the Governor. 


Special Responsibilities 

The Federal and Provincial executives differ, how= 
ever, in a number of important respects. 

First, the executive authority of each Province only 
extends to the matters with respect to which the Legis- 
lature of the Province has power to make laws. Details 
of these powers are set out in the Appendix. 

Secondly, in the exercise of his functions the Governor 
of a Province has the following special responsibilities — ■ 

(a) the prevention of any grave menace to the peace or 
tranquillity of the Province or any part thereof; 

(b) the safeguarding of the legitimate interests of 
minorities; 

(c) the securing to, and to the dependants of, persons 
who are or have been members of the public 
services of any rights provided or preserved for 
them by or under this Act, and the safeguarding of 
their legitimate interests; 
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(d) the securing in the sphere of executive action of the 
purposes which the provisions of Chapter III of 
Part V of the Act (which deals with discrimination) 
are designed to secure in relation to legislation; 

(e) the securing of the peace and good government of 
areas which by or under the provisions of the Act 
are declared to be partially excluded areas; 

(f) the protection of the rights of any Indian State and 
the rights and dignity of the Ruler thereof; and 

(g) the securing of the execution of orders or directions 
lawfully issued to him under Part VI of the Act 
(which deals with administrative relations) by the 
Governor-General in his discretion. 

It should be noted that a Governor, unlike the 
Governor-General, has no special responsibility for — 

(1) the safeguarding of the financial stability and 
credit of either the Federal Government or his 
Province; 

(2) the prevention of action which would subject the 
goods of United Kingdom or Burmese origin im- 
ported into India to discriminatory or penal treat- 
ment; 

(3) the securing of the due discharge of functions with 
respect to reserved subjects. 

The Governors’ special responsibility for securing the 
execution of orders lawfully issued by the Governor- 
General was included in order to ensure that whenever 
the Governor-General desired to exercise powers which 
required the co-operation of Provincial administrations 
the Governors should be in a position to give effect to 
any directions or orders of the Governor-General to this 
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effect, even if the execution of any such directions or 
orders was not acceptable to their own Ministers. 

Cbhies of Violenoe 

A third difference between tho Federal and Pro- 
vincial executives arises from the fact that .the Act does 
not reserve any subjects for the consideration of the 
Governors. The Act, however, provides that — 

57. — (1) If it appears to the Governor of a Province 
that the peace or tranquillity of the Province is en- 
dangered by the operations of any persons committing, 
or conspiring, preparing or attempting to commit, 
crimes of violence which, in the opinion of the Gov- 
ernor, are intended to overthrow the government as by 
law established, the Governor may, if he thinks that 
the circumstances of the case require Mm so to do for 
the purpose of combating those operations, direct that 
his functions shall, to such extent as may he specified 
, in the direction, he exercised by him in his discretion 
‘ and, until otherwise provided by a subsequent direction 
I of the Governor, those functions shall to that extent be 
1 exercised by him accordingly. 

If any Governor decides to exercise this power, he is 
further authorised, at his own discretion, to appoint an 
official as a temporary member of the Legislature to 
act as his mouthpiece in that body, and any official so 
appointed has the same powers and rights, other than 
the power to vote, as an elected member. 

The powers given to the Governors under section 67 
are powers which are over and above their special re- 
sponsibility for the prevention of any grave menace 
to peace and tranquillity; and were conferred, according 
to the Report of the Joint Select Committee, in order to 
ensure that the measures taken to deal with terrorism 
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mid other activities of revolutionary conspirators should 
not be less efficient and unhesitating under the Act than 
they have been in the past. 

In order to further this object, section 5S provides 
that the Governors, in their discretion, shall mahe rules 
for securing that no records or information relating to 
the intelligence sendee dealing with terrorism arc to bo 
disclosed to anyone other than such persons within the 
Provincial Police Forces ns the Inspector-Generals or 
the Commissioners of Police may direct, or such other 
public officers outside those Forces ns the Governors 
themselves may direct. 

Cmr.r Commissioners’ Provinces 

In addition to the Governors’ Provinces there arc to 
be the following Chief Commissioners' Provinces — 

1. British Baluchistan. 

2. Delhi. 

3. Ajincr-Menvnrn. 

4. Coorg. 

5. The Andaman and Nicobar Islands, 

G. The area known ns Pnnth Piplodn. 

7. Such other Chief Commissioners' Provinces as may 
be created under the Act. 

A Chief Commissioner’s Province is to be adminis- 
tered by the Governor-General acting, to such extent ns 
he thinks fit, through a Chief Commissioner to be ap- 
pointed by him in his discretion. 

Special provisions are to apply to tho administration 
of British Baluchistan. The exoeulivo authority of the 
Federation extends to British Baluchistan ns it extends 
to other Chief Commissioners’ Provinces, but no Act of 

F 
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the Federal Legislature is to apply to it unless the 
Governor General, in his discretion, by public notifica- 
tion so directs, and the Governor General, m giving such 
a direction with respect to any Act, may direct that it is 
to have effect subject to such exceptions or modifica 
tions as he thinks fit Under Section 95 (3) the Governor 
General may, in his discretion, make Regulations for the 
peace and good government of tins district Regulations 
so made may repeal or amend any Act of the Federal 
Legislature applicable to British Baluchistan and, when 
promulgated, are to have the same force and effect as 
an Act of the Federal Legislature A similar power of 
ruling by regulations is given to the Governor General 
in relation to the Andaman and Nicobar Islands 

Aden is to cease to be part of India on such date as 
His Majesty may by Order m Council appoint The 
form of its future government is to be decided by the 
Crown Administration will be carried on under the 
supervision of the Colonial Office 

Immunity from Proceedings 

Section 306 confers upon the Governor General, the 
Governors and the Secretary of State a certain legal 
immunity No proceedings whatsoever are to he in and 
no process is to issue from, any court m India against 
these officers of State, whether m a personal capacity 
or otherwise, in respect of anything done or omitted to 
be done by them in the performance or purported 
performance of their duties After retirement this nn 
mumty from, legal proceedings m Indian Courts is to 
contmue Since, however, there may be extreme cases 
in which it would be desirable to remove this protection, 
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the section goes on to provide that actions may be 
started against these officers after retirement if .the 
sanction of His Majesty in Council has been previously 
obtained. This section, of course, does not restrict the 
right of any person to bring against the Federation, a 
Province or the Secretary of State such proceedings as 
are mentioned in Chapter III of Part VII of the Act, 
which deals with property; contracts and suits. 

It should be noticed that this section only applies to 
proceedings in Indian Courts. At common law the Gov- 
ernor of any territories of the Crown is liable to an action 
for damages both in the courts of those territories and 
in the Court of King’s Bench in England for acts done 
in his private and unofficial capacity. In Hill v. Brigg 
(1841, 3 Moo. P.C.C. 465), it was held that a colonial 
court could try an action of debt to which the Governor 
was a party. In Mostyn v. Fabrigas (1774, 20 State Tr. 
81) a petition of an alleged mutinous character was pre- 
sented to the Governor of Minorca by one Fabrigas, who 
was later imprisoned. It was held that the Court of 
Eng’s Bench in England could entertain an action for 
false imprisonment against the Governor. In Musgrove 
v. Pulido (1879, 5 App. Cas. Ill) it was decided that a 
Governor could be sued in England for acts done in his 
official capacity, but outside the limits of his authority. 
Hence it follows that section 306 only derogates from 
the common law rule in so far as it restricts the right to 
bring proceedings in Indian Courts. 

The Government of India Act 1915 dealt with cer- 
tain criminal offences committed by any person holding 
office under the Crown in India; for example, under 
section 124 of that Act any servant of the Crown who, 
within his jurisdiction or in the exercise of his authority, 
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oppressed any British subject was guilty of a misde 
meanour This Act has been repealed and the new con 
stitution Act does not contain provisions of a similar 
nature In these circumstances it follows that Gov 
emors and other servants of the Crown in India must 
be tried m the Court of King’s Bench m England 
for misconduct under the joint operation of the Goi 
emors Act 1699 (11 & 12 Will HI, c 12) and the 
Criminal Jurisdiction Act 1802 (42 Geo III, c 85) The 
Governors Act 1699 provides that Governors may be 
tried "for acts of oppression within the area of their 
command, or for any other crime or offence contrary to 
the laws of the realm or m force within their respective 
governments or commands” The Act of 1802 extended 
the Governors Act to all servants of the Crown 
In 1802 Governor Wall was tried at the Old Bailey, 
convicted sentenced and executed for causing the death 
of one Benjamin Armstrong by the infliction of excessive 
corporal punishment In E v Eyre (L R 5 Q B 487) it 
was held that where a colonial governor has been found 
guilty of crime m his official capacity the Court of 
King’s Bench, either upon information by tbe Attorney 
General or indictment found by the grand jury, may 
try such crime, and such crime may be said to have beeD 
committed m Middlesex 


II PROVINCIAL LEGISLATURES 

In every Province there is to be a Provincial Legisla 
tore which is to consist of His Majesty, represented by 
the Governor, and — 

(a) m the Provinces of Madras, Bombay, Bengal, the 
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United Provinces, Bihar and Assam, two Cham- 
bers; 

(i b ) in other Provinces, one Chamber. 

In bicameral Provinces, the Chambers are to be known 
respectively as the Legislative Council and the Legis- 
lative Assembly; and in unicameral Provinces, the 
Chamber is to be known as the Legislative Assembly. 

Representation in the Legislative Assemblies is based 
mainly on the allocation of seats to various communities 
and to specified interests. There are to be separate elec- 
torates for the Muhammadan, Sikh, Indian Christian, 
Anglo-Indian and European communities. A table of 
the distribution of seats is set out in the Appendix. 

The Communal Awakd 

The details of the distribution are based upon the 
Communal Award issued by His Majesty’s Government 
on 4th August 1932, with such modifications as have 
been rendered necessary, first, by the later proposal to 
create a new Province of Orissa — now carried into effect 
by the Act — and, secondly, by the so-called Poona Pact 
of 25th September 1932. The making of the Communal 
Award was necessitated by the failure of the various 
communities to reach any agreement as to the composi- 
tion of the proposed Provincial Legislatures, principally 
because of a radical divergence of opinion on the vital 
question of separate electorates and the distribution of 
communal seats. When this Award was published His 
Majesty’s Government announced their determination 
not to entertain any suggestions for its alteration or 
modification which were not supported by all parties 
affected, but if any of the communities mutually agreed 
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upon a practical alternative scheme, they would be pro* 
pared to recommend to Parliament that that alternative 
should bo substituted for tho corresponding provision 
m tho Award 


Tut Poona Pact 

In the Award special arrangements mere made to 
secure representation for the Depressed Classes Thc«e 
were criticised by Mr Gandhi as introducing an artificial 
division between two parts of the Hindu community 
Thereupon negotiations were initiated between repre 
sentatives of tho caste Hindus and of tho Depressed 
Classes, and an agreement resulted winch was embodied 
m tho Poona Pact Tins agreement, m tho new of His 
Majesty’s Government, was within the terms of tho an* 
nouncement made by them, and therefore properly to 
be included as an integral part of the Communal 
Award 

Tho substance of the Poona Pact is embodied in the 
Act A number of scats out of the seats classified as 
general scats are to be reserved to the Depressed Classes 
This m effect means that these seats w ill be reserved out 
of Hindu seats, since Hindus form the bulk of the general 

These reserved seats, however, arc to bo filled by an 
unusual form of double election All members of the 
Depressed Classes who are registered on the general elec 
toral roll of certain constituencies will elect a panel of 
four candidates belonging to their own body, and the 
four persons w ho receive the highest number of votes m 
tlus primary election will be the only candidates for elec- 
tion to tho reserved seat, but the candidate finally elected 
to the reserved seat will be elected by the general elector- 
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ate, that is to say, by caste Hindus and by members of 
the Depressed Classes alike. 

The Communal Award did not contain proposals for 
the composition of the Legislative Council of any Pro- 
vince. The composition of these Councils is, however, 
based upon the same principles as the Communal Award; 
but, since the Legislative Councils are to be much smaller 
bodies than the Legislative Assemblies and it has been 
impossible, therefore, to provide in them for the exact 
equivalent of all the interests represented in the Legisla- 
tive Assemblies, the Act makes provision for the inclu- 
sion of a certain number of seats to be filled by nomination 
by the Governor at his discretion and accordingly avail- 
able for the purpose of redressing any possible inequality 
or to secure some representation to women. 

Election oe Legislators 

Legislative Assemblies, unless sooner dissolved, are 
to continue for five years from the date appointed for 
their first meeting and no longer. Legislative Councils 
are to be permanent bodies not subject to dissolution, 
but, as near as may be, one-third of their members are 
to retire in every third year. 

Membership of both the Federal Legislature and a 
Provincial Legislature is prohibited by section 68 (2). 
If a person is chosen a member of both Legislatures, 
then, at the expiration of such period as may be specified 
in rules made by the Governor of the Province, that 
person’s seat in the Provincial Legislature is to become 
vacant, unless he has previously resigned his seat in the 
Federal Legislature. 

With respect to other matters such as the appoint- 
ment of a Speaker and, in bicameral Provinces, of a 
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President, voting, disqualifications for membership 
privileges, legislative and financial procedure, the pro 
visions of the Act relating to the Provinces are practi 
cally identical with those which provide for the same 
matters in the Federal Legislature 

It will be observed that a Bill winch has been passed 
by the Provincial Legislative Assembly or, in the case 
of a Province having a Legislative Council, has been 
passed by both Chambers of the Provincial Legislature, 
is to be presented to tho Governor, who is empowered 
in his discretion to declare either that ho assents m His 
Majesty’s name to tho Bill, or that he withholds assent, 
or that he reserves the Bill for the consideration of the 
Governor General When a Bill is so reserved for the 
consideration of tho Governor-General, he may either 
assent in His Majesty’s namo to tho Bill, or withhold 
assent, or himself reserve the Bill for the signification 
of His Majesty’s pleasure 

Under section 77, oven when on Act has received the 
assent of tho Governor or the Governor-General, it may 
be disallowed by His Majesty within twelve months 
from the date of such assent, and where any Act is so 
disallowed the Governor is to moke the fact known by 
public notification The Marauess of Zetland pointed 
out in tho House of Lords on 3rd July 1935, that this 
power to disallow Acts did not mean that an Act was 
not to come into force until the expiration of the twelve 
months within whioh tho veto could be used 

Provincial Estimates 

The Provincial annual financial statements are to 
show separately — 
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(a) the sums required to meet expenditure charged 
upon the revenues of the Province; and 

(5) the sums required to meet other expenditure pro- 
posed to be made from the revenues of the 
Province. 

Section 7S (3) provides that the following expenditure 
is to be charged upon the revenues of the Province — 

(a) the salary and allowances of the Governor and 
other expenditure relating to his office for which 
provision is required to be made by Order in 
Council; 

(h) debt charges for which the Province is liable, in- 
cluding interest, sinldng fund charges and redemp- 
tion charges, and other expenditure relating to the 
raising of loans and the service and redemption of 
debt; 

(c) the salaries and allowances of ministers, and of the 
Advocate-General; • 

(d) expenditure in respect of the salaries and allow- 
ances of judges of any High Court; 

(e) expenditure connected with the administration of 
any areas which are for the time being excluded 
areas; 

(/) any sums required to satisfy any judgment, decree 
or award of any court or arbitral tribunal; 

(g) any other expenditure declared by the Act or any 
Act of the Provincial Legislature to be so charged. 

It will he observed that this list corresponds broadly 
with the list setting out the Heads of Expenditure which 
are to be charged on the Federal revenues. The varia- 
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tions are duo to differentiation of functions; for ex- 
ample, in the Provinces no provision is made for 
expenditure in connection with either tho reserved 
departments or tho discharge of tho functions of tho 
Crown in its relations with Indian States, since the 
performance of both these functions is a matter for 
tho Governor-General. 

The estimates of expenditure charged upon the re- 
venues of a Province aro not to be submitted to the 
vote of the Legislative Assembly. Such estimates, other 
than those relating to the salary’ and allowances of the 
Governor and the expenditure relating to his office, can, 
however, be discussed. 

Each Governor has a power, similar to that of tho 
Governor-General, to include in the schedule of author- 
ised expenditure a sum necessary to secure the duo dis- 
charge of his special responsibilities. This power !b only 
to be exercised after a demand has been made and tho 
Legislature lias either refused it or has assented subject 
to reduction. 

Section 83 mahcs provision for securing the con- 
tinuance of Government grants-in-aid for the education 
of tho Anglo-Indian and European communities. If in 
the last complete financial year before tho establishment 
of Provincial Autonomy, a grant for the benefit of these 
two communities or either of them was included in tho 
grants made in any Province for education, such grants 
aro to continue unless the Provincial Legislative As- 
sembly resolves otlierwiso by a majority which includes 
at least three-fourths of tho members of tho Assembly. 
Tho amounts of the grants arc not to be less in amount 
than the avorage of the grants mado in the ten financial 
years ending on 31st March 1033. Under a proviso to 
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section 83, provision is made for a proportional reduc- 
tion in these grants when the total education grant for 
the Province is below the average for the same ten 
years. 

Rules of Procedure 

All proceedings in the Legislature of a Province are to 
be conducted in the English language. Members who 
are unacquainted, or not sufficiently acquainted, with 
English may use another language. 

Each Provincial Legislature is to have a wide power 
to make rules for regulating its procedure and the con- 
duct of its business. A Governor is, however, empowered 
at his discretion, after consultation with the presiding 
officer of the Legislature, to make rules — 

(a) for regulating the procedure and the conduct of 
business in relation to matters arising out of, or 
affecting, any of his special responsibilities; 

(t) for securing the timely completion of financial 
business; 

(c) for prohibiting the discussion of, or the asking of 
questions on, any matter connected with any 
Indian State unless the Governor, in his dis- 
cretion, is satisfied that the matter affects the 
interests of the Provincial Government or of a 
British subject who is ordinarily resident in the 
Province, and has given his consent to the matter 
being discussed, or to the question being asked; 

(d) for prohibiting, save with the consent of the 
Governor in his discretion — 

(i) the discussion of or the asking of questions on 
any matter connected with relations between 
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His Majesty or the Governor-General and any 
foreign State or Prince, or 
(11) the discussion, except in relation to estimates 
of expenditure, of, or the ashing of questions on, 
any matters connected with the tribal aTcas or 
arising out of or affecting the administration of 
an excluded area, or 

(m) tho discussion of, or the ashing of questions on, 
the personal conduct of the Ruler of any Indian 
State or of a member of its ruling family 

Any rules made by a Governor for these purposes are 
to prevail over any rule made by a Legislature in his 
Province which may conflict or be inconsistent with 
them 

As in tho case of the Federal Legislature, there is a 
statutory prohibition of discussion with respect to the 
conduct of any judgo of the Federal Court or of a High 
Court in the discharge of his duties 



CHAPTER VI 


THE FRANCHISE 

Rules made under the joint operation of the Govern- 
ment of India Act 1915, and the Government of India 
Act 1919, provided for an electorate of approximately 
7,300,000 men and women, or about 3 per cent of the 
population of British India. Since this franchise was in 
the main based on a property qualification and few 
Hindu women are property owners in their own right, 
the number of women thus admitted to the franchise 
was very small and did not, the Joint Select Committee 
reported, exceed 315,000. 

The Statutory Commission were of opinion that the 
then existing franchise was too limited, and recom- 
mended that it should be extended so as to enfranchise 
about 10 per cent of the total population. The advisa- 
’D'iiity o'r increasing 'tine ratio o'r women ’to men voters 
was specially emphasised. 

In 1932, between the Second and Third Sessions of 
the Round Table Conference, a Franchise Committee 
was appointed by His Majesty’s Government for the 
purpose of examining the whole subject, with a view to 
an increase of the electorate to a figure not less than the 
10 per cent of the population suggested by the Statutory 
Commission nor more than the 25 per cent suggested 
at the First Session of the Round Table Conference. 
The report of this Committee was substantially ap- 
proved and adopted both in the White Paper and in the 
81 
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Report of the Joint Select Committee and has been 
embodied in the Act. 

At the time of the passing of the Act, details of the 
franchise in respect of the Federal Council of State had 
not been decided. They are to be prescribed at a later 
date by Order in Council. On 10th July 1935, the 
Marquess of Zetland stated in the House of Lords that 
tlie Government contemplated the formation of con- 
stituencies similar to those ■which existed under the 
old constitution for the return of members to the then 
Council of State. .A high property qualification would 
be the basis of this franchise, but the electorate would 
be four or five times larger than that for the old Council 
of State. The basis of the franchise for the Provincial 
Legislatures is mainly a property qualification, that 
is to say, payment of land revenue, agricultural ten- 
ancy of various kinds, assessment to income tax, and 
in towns, payment of rent. To this are added an educa- 
tional qualification and certain special qualifications 
designed to secure an adequate representation of 
women and the enfranchisement of approximately 10 
per cent of the Depressed Classes. The Act provides also 
for the enfranchisement of retired, pensioned and dis- 
charged officers, non-commissioned officers and men 
of His Majesty’s Regular Forces, and the creation of 
.special electorates for the seats reserved for special 
interests, such as labour, landlords and commerce. The 
individual qualifications vary according to the circum- 
stances of the different Provinces: but the general effect 
of the proposals is to enfranchise approximately the 
same classes and categories of the population in all 
Provinces. 

The provisions relating to the franchise are set out 
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in the Sixth Schedule to the Act, and are divided into 
two groups. The first contains the general provisions 
applicable to the whole of British India; the second sets 
out the arrangements for the individual Provinces. 

General Provisions 

The general provisions are based upon direct election 
by territorial constituencies in the case of the various 
communities, special arrangements being made for elec- 
tion in the case of the constituencies which represent 
special interests. The Act does not contain details of the 
nature of the constituencies which are to return women, 
of the allocation as between trade union and special 
labour constituencies of the seats allocated to labour, 
and of the qualifications to be prescribed in the case of 
certain of the constituencies representing commerce, in- 
dustry and landholders. At the time of the passing of the 
Act, these matters were still under investigation in India. 
Provision, however, is made in the Act for the later re- 
gulation of these details by His Majesty in Council and, 
wifi respect to certain defined topics, by the Federal 
and Provincial Legislatures and the Governor-General 
and Governors. 

Por the purpose of elections to Legislative Assemblies, 
each Province is to be divided into territorial constitu- 
encies. From these constituencies persons are to be 
chosen to fill — 

(i) the general seats; 

(ii) the Sikh seats, if any; 

(iii) the Muhammadan seats; 

(iv) the Anglo-Indian seats, if any; 

(v) the European seats, if any; and 
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(vi) except in the case of Bihar, the Indian-Christian 
seats, if any. 

In the ease of each class of constituency the total 
number of seats available is to be distributed between 
the constituencies by the assignment of one or more of 
the seats to each constituency. 

Territorial constituencies are also to be the basis of 
elections to the Legislative Councils. Each Province is 
to be divided into territorial constituencies for the pur- 
pose of electing persons to fill — 

(i) the general seats; 

(ii) the Muhammadan seats; 

(iii) the European seats; 

(iv) the Indian-Christian seatB, if any. 

The system of distributing seats among these classes of 
constituencies is to be similar to that for the Legislative 
Assemblies. 

For every territorial constituency, there is to be an 
electoral roll, and every person who is, for the time 
being, included in the electoral roll for any such con- 
stituency is to be entitled to vote in that constituency. 
No person is to be included in the electoral roll for any 
territorial constituency unless he has attained the age 
of twenty -one years and is either — 

(i) a British subject; or 

(ii) the Ruler or a subject of a Federated State; or 

(iii) if and so far as it is so prescribed with respect to 
any Province, and subject to any prescribed con- 
ditions, the Ruler or a subject of any other Indian 
State. 

“Prescribed” means prescribed by His Majesty in 
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Council or, so far as regards any matter winch under the 
Act the Provincial Legislature or the Governor are com- 
petent to regulate, prescribed by an Act of that Legis- 
lature. 

No person is to be included in the electoral roll for a 
Sikli constituency, a Muhammadan constituency, an 
Anglo-Indian constituency, a European constituency or 
an Indian-Christian constituency unless he is a Sikh, a 
Muhammadan, an Anglo-Indian, a European or an 
,, Indian-Christian as the case may be. Inclusion in the 
1 electoral roll for any of the above constituencies results 
i in exclusion from the electoral roll for a general constitu- 
J ency in tho Province. Paragraph 7 of the Sixth Schedule 
provides that no person is, in any Province, to vote at 
a general election in moro than one territorial constitu- 
ency. A proviso adds that in any Province in which 
territorial constituencies have been specially formed for 
the purpose of electing women members, nothing in 
Paragraph 7 is to prevent a person from being included 
in the electoral roll for, and voting at a general election 
in, one territorial constitucncj' so formed and also one 
territorial constituenc 3 r not so formed. 


Requirements as to Residence 

With respect to other matters material to qualifica- 
tions, there are different provisions for each Province. 
The extent of these differences is illustrated by tho vary- 
ing provisions as to residence. 

Madras. — In Madras, for example, no person is to be 
qualified to be included in the electoral roll for a terri- 
torial constituency unless he has resided in a house in 
the constituency for a period of not less than 120 days 

G 
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m the previous financial year A person is deemed, for the 
purposes of the franchise m Madras, to reside m a house 
if he sometimes uses it as a sleeping place, and a person 
is not deemed to cease to reside in a house merely he 
cause he is absent from it or has another dwelling m 
which he resides, if he is at liberty to return to the house 
at any time and has not abandoned lus intention of 
returning 

Bombay — In Bombay a person is deemed to satisfy 
the requirements as to residence — 

(а) m relation to a Bombay city constituency > if he 
has for a period of not less than 180 days m the 
previous financial year resided in a house m the 
city of Bombay or in the Thana mahal 01 the 
South Salsette taluka, 

(б) in relation to any other urban constituency, if he 
has for a period of not less than 180 days m the 
previous financial year resided m a house in the 
constituency ox within two miles of its boundary, 

(e) in the case of a rural constituency, if he has for a 
period of not less than 180 days m the previous 
financial year resided in a house m the constitu 
ency or in a contiguous constituency of the same 
communal description 

Calcutta — In Bengal the residential requirements 
differ from both those of Madras and Bombay No one is 
quabfied to be included m the electoral roll for any 
territorial constituency in Bengal unless he has a place 
of residence m that constituency In the ease of a 
Calcutta constituency, the residential requirements are 
satisfied if the elector has a place of residence in Cal 
cutta and a place of business within the constituency 
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In the ease of a European constituency, a person may 
be included on the electoral roll if he is actually em- 
ployed anywhere in Bengal but is absent from Bengal 
on leave. 


Women and the Franchise 

The drafting of the provisions of the Act relating to 
women’s franchise was a matter of some difficulty. 
Under the joint operation of the Government of India 
Act 1915, and the Government of India Act 1919, as 
jalready indicated, some 315,000 women were admitted 
'to the franchise. The effect of such admittance was to 
‘establish a ratio of women to men electors for the 
■ Provincial Legislatures of approximately 1 : 20. The 
Statutory Commission commented on the necessity for 
improving the status and extending the influence of the 
women of India. “The women’s movement in India”, 
the Commission observed, “holds the key of progress, 
and the results it may achieve are incalculably great. 
It is not too much to say that India cannot reach the 
position to which it aspires in the world until its women 
play their due part as educated citizens.” 

The provisions of the Act relating to women’s 
franchise have done much to further the realisation of 
those aspirations. Under the Act, the franchise has been 
extended to all women — 

' (1) who possess a property qualification in their own 
right; 

(2) who are the wives or widows of men with property 
qualifications; 

(3) who are the wives of men with a military service 
qualification for the vote; 
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(4) who are the pensioned widows and mothers of 
Indian officers, non-eommiBsioned officers and 
soldiers or members of the Regular forces or of 
any British India police force; 

(5) who have an educational qualification. 

In general, women qualified to vote, otherwise than 
in respect of a property qualification in their own right, 
are required to make an application to he placed on 
the electoral roll. This "application” requirement, 
however, is to he dispensed with in the case of women 
qualified in respect of a husband’s property in Bengal, 
Bihar, Orissa, tho Central Provinces and in urban areas 
in the United Provinces. 

An ELEOTOnATE or 35,000,000 

It has been estimated that these provisions will create 
a male electorate of between 28,000,000 and 29,000,000, 
and a female electorate of over 6,000,000. The corre- 
sponding figures under the Government of India Acts 
1915-1919 were 7,000,000 and 315,000; that is to say, 
14 per cent of the total population of India will be 
enfranchised as compared with the 3 per cent under the 
old constitution. 

DI 'file scheme in its 'broadest aspect, the Joint Select 
Committee were able to report: “We are satisfied on 
the information before us that the proposals taken as 
a whole are calculated to produce an electorate re^. 
presentative^of^the^general mass of the population and 
one which will not deprive any important section of tlm 
community of the means of giving expression tcTitT 
opinions and desires. The proposals will in the case of 
most Provinces redress the balance between town_and 
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country, which is at the present time too heavily 
weighted in favour of urban areas; they will secure a 
representation for women, for the Depressed Classes, 
for industrial labour and for special interests; and they 
will enfranchise the great bulk of the small landholders, 
of the small cultivators, of the urban ratepayers, as 
well as a substantial section of the poorer classes.” 
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DISTRIBUTION OF LEGISLATIVE POWERS 

I. Sepat atim of Powers 
II. The Legislative Lists 

III Governor-Genet al’s Ordinances 

IV Failure of Constitutional Machinery 
V. Prevention of Discrimination 

I SEPARATION OP POWERS 

The establishment of Provincial Autonomy and of a 
Federation necessarily results m a distribution of legis 
lative powers between the Centre and the constituent 
units Under the Act the following have legislative 
powers — 

(1) the Federal Legislature, 

(n) the Provincial Legislatures, 

(111) the Governor General, and 
(iv) the Provincial Governors 

In the constitutions of Canada and Australia, the 
problem of the distribution of legislative powers has 
been partially solved by conferring upon one part of 
the Federation power to legislate on certain specified 
topics and reserving to the other the residual power of 
legislation Thus, under the provisions of the British 
North America Act I8G7, which established a Federal 
Government for Canada the legislative activities of the 
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Provinces nro strictly defined, the residuary legislative 
poiver being vested in the Dominion Government. In 
Australia, the States enjoy 7 the residuary power, while 
the Commonwealth Parliament has power to make laws 
with respect to thirty -nine enumerated subjects. 

Experience has shown that such a distribution of 
powers tends to promote litigation on the question 
whether legislation on a particular subject falls within 
the competence of one legislature or the other. An illus- 
tration of the results attendant upon such litigation is 
provided by the case of the Toronto Electric Com- 
missioners v. Snider (1925, A.C. 396). Under the British 
North America Act 1867, section 92 (13), the Provincial 
Legislatures were given the exclusive right of legislating 
on matters affecting property and civil rights in the 
Provinces. The Dominion Parliament passed an Act, the 
Industrial Disputes Investigation Act 1907, which pro- 
vided that upon a dispute occurring between employers 
and employees in certain large industries, the Minister 
for Labour for the Dominion might appoint a Board of 
Investigation and Conciliation. The Board was to make 
investigations, with power to summon witnesses and 
inspect documents and premises, and was to try to 
bring about a settlement; if no settlement resulted, they 
were to make a report with recommendations as to fair 
terms, but the report was not to be binding upon tho 
parties. After reference to a Board, a lock-out or strike 
was to be unlawful. Tho measure had proved of gicat 
value and rvorked well. After some years it was chal- 
lenged and the Judicial Committee of the Privy Council 
had to decide, having regard to tho provisions of tho 
British North America Act, that it was not within tho 
competence of the Dominion Parliament. 
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Experience op Canada and Australia 

Experience of the working of the Canadian and Ans 
trahan constitutions has shown that there are certain 
matters which cannot be allocated exclusively either to 
a Central 01 to a Provincial Legislature, and for which, 
though it is often desirable that the Provincial Legisla 
true should make provision, it is equally necessary that 
the Central Legislature should also have a legislative 
jurisdiction to enable it in some cases to secure uni 
fomnty m the mam principles of law throughout the 
country, in others to guide and encourage provincial 
effort, and in others, again, to provide remedies for mis 
chiefs ansmg in the provincial sphere hut extending or 
liable to extend beyond the boundaries of a single Pro 
vince Instances of the first are provided by the subject 
matter of the Indian Codes, of the second by such 
matters as labour legislation, and of the third by legis 
lation for the prevention and control of epidemic 
disease In drafting the Act, it was necessary to guard 
against the uniformity of law which the Indian Codes 
provided being destroyed or whittled away by the 
unco ordmatod action of Provincial Legislatures On the 
other hand, it was equally necessary to recognise that 
local conditions vary from Province to Province, and 
that Provincial Legislatures ought to have the power 
of adapting general legislation to meet the particular 
circumstances of a Province 

II THE LEGISLATIVE LISTS 

The dissipation of these various difficulties has been 
secured by the enumeration m two bsts of the subjects 
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in relation to which the Federation and the Provinces 
respectively are to have exclusive legislative jurisdic- 
tion; and the enumeration in a third list of the subjects 
in relation to which the Federal and each Provincial 
Legislature are topossess concurrent legislative powers — 
the powers of a Provincial Legislature in relation to the 
subjects in this list extending, of course, only to the 
territory of the Province. Details of the legislative lists 
are contained in the Seventh Schedule to the Act and 
are set out in the Appendix. List I enumerates the 
exclusive Federal legislative subjects; List II, the ex- 
clusive Provincial legislative subjects; and List III, the 
subjects upon which both the Federal Legislature and 
each Provincial Legislature are competent to legislate. 

The statutory allocation of exclusive powers is in 
sharp contrast with the legislative relations between the 
Provinces and the Centre established under the old con- 
stitution. Under that constitution the Central Legisla- 
ture had the legal power to legislate on any subject, 
even though it was classified by rules under the Govern- 
ment of India Acts 1915-1919 as a Provincial subject, 
and a Provincial Legislature could similarly legislate 
for its own territory on any subject, even though it was 
classified as a Central subject; for the Act of each Indian 
Legislature, Central or Provincial, required the assent 
of the Governor-General, and, that assent having been 
given, the Government of India Act 1915, section 84 
together with the Government of India Act 1919, 
section 16 (2), provided that “the validity of any Act of 
the Indian Legislature or any local Legislature shall 
not be open to question in any legal proceedings on the 
ground that the Act affects a Provincial subject or a 
Central subject as the case may be”. 
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Possibility or Comtjot 

Under the new constitution, an enactment regulating 
a matter included in the Federal List is only to be vahd 
if passed by the Federal Legislature, and an enactment 
regulating a matter m the Provincial List is only to be 
vahd if it is passed by aProvmcial Legislature, and to the 
extent to which either Legislature invades the list of 
the other, its enactment will be ultra vires and void It 
follows that it will be for the Courts to determine 
whether or not in a given enactment the Legislature has 
transgressed the boundaries set for it by the appro 
priate list 

The possibility of conflict between Federal and 
Provincial legislation with respect to the subjects set 
out in the concurrent legislative list presented difficult 
problems While it was necessary for the Centre to pos 
sess in respect of the subjects included ill the List a 
power of co ordinatmg or unifying regulation, the sub 
jects themselves are essentially provincial m character, 
and will he administered by the Provinces and mainly 
m accordance with Provincial policy At the same time, 
it was clear that, if the concurrent legislative power of 
the Centre was to be effective in such circumstances, 
the normal rule would have to he that, in case oi con 
flict between a Federal and Provincial Act m the con 
current field, the former was to prevail The danger was, 
however, that an unqualified provision to that effect 
would enable an active Federal Legislature to oust 
Provincial jurisdiction entirely from the concurrent 
field The device adopted to overcome these difficulties 
ib contained in section 107, winch provides as follow s — 

107 —(1) If any provision of a Provincial law is 
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repugnant to any provision of a Federal law which 
thoFederal Legislature is competent to enact, orto any 
provision of an existing Indian law with respect to 
one of the matters enumerated in the Concurrent 
Legislative List, then, subject to the provisions of this 
section, the Federal law, whether passed before or 
after the Provincial law, or, as the case may be, the 
existing Indian law, shall prevail, and the Provincial 
law r shall, to the extent of the repugnancy, be void. 

(2) Where a Provincial law with respect to one of 
the matters enumerated in the Concurrent Legislative 
List contains any provision repugnant to the pro- 
visions of an earlier Federal law or an existing Indian 
law with respect to that matter, then, if the Pro- 
vincial law, having been reserved for the considera- 
tion of the Governor-General or for the signification 
of His Majesty’s pleasure, has received the assent of 
the Governor-General or of His Majesty, the Pro- 
vincial law shall in that Province prevail, but never- 
theless the Federal Legislature may at any time enact 
further legislation with respect to the same matter: 

Provided that, ua Bill or amendment for making 
any provision repugnant to any Provincial law, 
which, having been so reserved, has received the 
assent of the Governor-General or of His Majesty 
shall be introduced or moved in either Chamber of 
the Federal Legislature without the previous sanction 
of the Governor-General in his discretion. 

(3) If any provision of a law of a Federated State 
is repugnant to a Federal law which extends to that 
State, the Federal law, whether passed before or after 
the law of the State, shall prevail, and the law of the 
State shall, to the extent of the repugnancy, be void. 
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Consultation with Provincial Governments 
The Joint Select Committee perceived that, although 
the existence of this statutory rule would settle the 
validity of laws, it would not necessarily result m 
harmonious relations between the Centre and the 
Provinces “We recognise”, reported the Joint Select 
Committee, “that, m practice, it will be impossible for 
the Centre to utilise its pouers in the concurrent field 
without satisfying itself m advance that the Govern 
ments to whose territories a projected measure will 
apply are, m fact, satisfied with its provisions and are 
prepared, m cases where it will throw extra burdens 
upon Provincial resources, to recommend to their own 
Legislatures the provision of the necessary Bupply, but 
we consider that the practical relationships which are 
to develop between Centro and Provinces in this limited 
field must be left to work themselves out by con 
stitutional usage and the influence of public opinion, 
and that no useful purpose would bo served by attempt- 
ing to prescribe them by means of rigid legal sanctions 
and prohibitions Nevertheless, we regard it as essential 
to satisfactory relations between Centre and Provinces 
in this field that the Federal Government, before 
initiating legislation of tlie kind winch we are discussing, 
should ascertain provincial opinion by calling into con- 
ference with themselves representatives of the Govern- 
ments concerned At the same time we recommend that, 
although no statutory limitations should he imposed 
upon the exercise by the Centre of its legislative powers 
in the concurrent field, the Governor-General should he 
given guidance in his Instrument of Instructions as to 
the manner m which he is to exercise the discretion 
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which is to be vested in him in relation to matters 
arising in the concurrent field.” 

Residual Power op Legislation 
The three legislative Lists cover a wide field, and it 
is difficult to conceive of a topic for which provision is 
not made. It was perceived, however, first, that it was 
not possible to make the Lists exhaustive, and secondly, 
that future developments in Indian and World affairs 
might introduce subjects, not contemplated at the time 
of the passing of the Act, which required legislative 
regulation. It was clear that the Act would have to 
contain provisions with respect to the residual power of 
legislation, small though it might be. Such provisions 
are contained in section 104, which enacts as follows — 

104. — (1) The Governor-General may by public 
notification empower either the Federal Legislature 
or a Provincial Legislature to enact a law with respect 
to any matter not enumerated in any of the Lists in 
the Seventh Schedule to this Act including a law 
imposing a tax not mentioned in any such list, and 
the executive authority of the Federation or of the 
Province, as the case may be, shall extend to the 
administration of any law so made, unless the 
Governor-General otherwise directs. 

(2) In the discharge of his functions under this 
section the Governor-General shall act in his dis- 
cretion. 

It will be observed that this section necessarily em- 
' powers the Governor-General not merely to allocate an 
unenumerated subject, but also, in so doing, to deter- 
mine conclusively that a given legislative project is not. 
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in fact, covered by the enumeration as it stands, — a 
question which might well be open to argument. The 
Report of the Joint Select Committee suggested that in 
such circumstances the Governor-General should seek 
an advisory opinion from the Federal Court. 

A Statu of Emergency 

It was perceived that it might be advisable for the 
Federal Legislature to possess a reserve of legislative 
power in a time of crisis. Accordingly, section 102 pro- 
vides that, if the Governor-General has in his discretion 
declared by Proclamation that a grave emergency 
exists whereby the security of India is threatened, 
whether by war or internal disturbance, the Federal 
Legislature is to have power to make laws for a Pro- 
vince with respect to any of the matters enumerated in 
the Provincial Legislative List. A proviso adds that no 
Bill or amendment for these purposes is to be intro- 
duced or moved without the previous sanction of 
the Governor-General. Before giving his sanction, the 
Governor-General should satisfy Ininself that the pro- 
vision proposed is a proper provision in view of the 
nature of the emergency. 

A Provincial Legislature may continue to exercise its 
legislative functions despite the proclamation of a state 
of emergency. If, however, any provision of a Provincial 
law is repugnant to any provision of a Federal law which 
the Federal Legislature has power to make during the 
continuance of the emergency, the Federal law, whether 
passed before or after the Provincial law, is to prevail, 
and the Provincial law to the extent of the repugnancy, 
hut so long only as the Federal law continues to have 
effect, is to be void. 
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A Proclamation of Emergency — 

(o) may be revoked by a subsequent Proclamation; 
(6) is to be communicated fortlnvith to the Secretary 
of State and laid by him before each House of 
Parliament; and 

(c) is to cease to operate at the expiration of six 
months, unless before the expiration of that period 
it has been approved by Resolution of both Houses 
of Parliament. 

A law made by the Federal Legislature which that 
Legislature would not but for the issue of a Proclama- 
tion of Emergency have been competent to make is to 
cease to have effect on the expiration of a period of six 
months after the Proclamation has ceased to operate, 
except as respects things done or omitted to be done 
before the expiration of that period. 

Restriction of Legislative Powees 
The Act places a number of restrictions upon the 
exercise of legislative powers both by the Federal 
Legislature and by the Provincial Legislatures. These 
restrictions are set out in section 108 which provides 
as follows — 

108. — (1) Unless the Governor-General in his dis- 
cretion thinks fit to give his previous sanction, there 
shall not be introduced into, or moved in, either 
Chamber of the Federal Legislature, any Bill or 
amendment which — 

(a) repeals, amends or is repugnant to any pro- 
visions of any Act of Parliament extending to 
British India; or 
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(6) repeak, amends or is repugnant to any Gov- 
ernor General’s or Governor’s Act, or any ordi 
nance promulgated m his discretion by the 
Governor General or a Governor, or 

(c) affects matters as respects which the Governor- 
General is, by or under this Act, required to act 
m bis discretion, or 

(d) repeals, amends or affects any Act relating to 
any police force, or 

(e) affects the procedure for criminal proceedings 
m which European British subjects are con- 
cerned, or 

(/) subjects persons not resident m British India 
to greater taxation than persons resident m 
Bntish India or subjects companies not wholly 
controlled and managed m British India to 
greater taxation than companies wholly con- 
trolled and managed therein, or 

(g) affects the grant of relief from any Federal tax 
on income in respect of income taxed or tax 
able in the United Kingdom 

(2) Unless the Governor General m his discretion 

not be introduced into, or moved in, a Chamber 
of a Provincial Legislature any Bill or amendment 
which — 

(c) repeals, amends or is repugnant to any pro 
visions of any Act of Parliament extending to 
Bntish India, or 

(6) repeak, amends or is repugnant to any Gover- 
nor-General’s Act, or any ordinance promul 
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gated in Ids discretion by the Governor- 
General; or 

(c) affects matters as respects which the Governor- 
General is by or under this Act required to act 
in his discretion; or 

(d) affects the procedure for criminal proceedings 
in which European British subjects are con- 
cerned; 

and unless the Governor of the Province in his dis- 
cretion thinks fit to give his previous sanction, there 
shall not be introduced or moved any Bill or amend- 
ment which — 

(i) repeals, amends or is repugnant to any Gover- 
nor’s Act, or any ordinance promulgated in his 
discretion by the Governor; or 

(ii) repeals, amends or affects any Act relating to 
any police force. 

(3) Nothing in this section affects the operation of 
any other provision in this Act which requires the 
previous sanction of the Governor-General or of a 
Governor to the introduction of any Bill or the mov- 
ing of any amendment. 

Bills requiring Prior Sanction 
Illustrations of provisions which require the previous 
sanction of the Governor-General or of a Governor to 
the introduction of any Bill or the moving of any amend- 
ment in either the Eederal Legislature or a Provincial 
Legislature, as the case may be, are afforded by — 

(i) sections 37 and 82. These sections relate to the 
introduction of Bills or the moving of amend- 

H 
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ments in either the Federal Legislature or a Pro- 
vincial Legislature, as the case may he, making 
provision for imposing or increasing any tax, or 
for regulating the borrowing of money and the 
like; and for declaring any expenditure to be ex- 
penditure charged on the revenues of the Federa- 
tion; 

(ii) section 126 (2). This section provides that the 
executive authority of the Federation is to ex- 
tend to the giving of directions to a Province as 
to the carrying into execution therein of any Act 
of the Federal Legislature which relates to a 
matter specified in Part II of the Concurrent 
Legislative List and authorises the giving of such 
directions. A Bill or amendment making pro- 
vision for these purposes is not to be introduced 
into or moved in either Chamber of the Federal 
Legislature without the previous sanction of the 
Governor-General; 

(in) section 14-1, which enacts that Bills in the 
Federal Legislature affecting taxation in which 
the Provinces are interested are not to be intro- 
duced without the prior sanction of the Governor- 
General. 

Section 110 imposes further restrictions on legislative 
powers. It provides as follows — 

110. Nothing in this Act shall be taken — 

(а) to affect the power of Parliament to legislate 

for British India, or any part thereof; or 

(б) to empower the Federal Legislature, or any 

Provincial Legislature — 
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(i) to make any law affecting the Sovereign 
or the Royal Family, or the Succession to 
the Crown, or the sovereignty, dominion or 
suzerainty of the Crown in any part of India, 
or the law of British nationality, or the 
Army Act, the Air Force Act, or the Naval 
Discipline Act, or the law of Prize or Prize 
courts; or 

(ii) except in so far as is expressly per- 
mitted by any subsequent provisions of this 
Act, to make any law amending any pro- 
vision of this Act, or any Order in Council 
made thereunder, or any rules made under 
this Act by the Secretary of State, or by the 
Governor-General or a Governor in his dis- 
cretion, or in the excrciso of his individual 
judgment; or 

(iii) except in so far as is expressly per- 
mitted by any subsequent provisions of this 
Act, to make any law derogating from any 
prerogative right of His Majesty to grant 
special leave to appeal from any court. 

Position of the States 

The foregoing observations have been directed solely 
to the legislative relations between the Federation and 
the Provinces. The relations between the Federation and 
the States in this sphere are not, and cannot, be the 
same. The Act provides that — 

101. Nothing in this Act shall be construed as em- 
powering the Federal Legislature to make laws for a 
Federated State otherwise than in accordance with the 
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Instrument of Accession of that State and anylimita- 
tions contained therein. 

The Report of the Joint Select Committee pointed 
out that it will be competent for the States to exercise 
powers of legislation in relation to subjects enumerated 
as Federal subjects in their Instrument of Accession, 
with the proviso, now contained in section 107 (3) of 
the Act, that in the case of conflict between a State law 
and a Federal law on a subject accepted by the State 
as Federal, the latter will prevail. 


m. GOVERNOR-GENERAL’S ORDINANCES 

Under the provisions of section 42 if at any time 
when the Federal Legislature is not in session the 
Governor-General is satisfied that circumstances exist 
which render it necessary for him to talce immediate 
action, he may promulgate such ordinances as the 
circumstances appear to him to require. A proviso adds 
that the Governor-General — 

(а) is to exercise his individual judgment as respects 
the promulgation of any ordinance under this 
section if a Bill containing the same provisions 
would, under the Act, have required his previous 
sanction to its introduction into the Legislature; 
and 

(б) is not, without instructions from His Majesty, to 
promulgate any such ordinance if he would have 
deemed it necessary to reserve a Bill containing 
the same provisions for the signification of His 
Majesty’s pleasure. 

An ordinance promulgated under this section is to 
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have the same force and effect as an Act of the Federal 
Legislature assented to by the Governor-General, hut 
every such ordinance — 

(a) is to be laid before the Federal Legislature and is 
to cease to operate at the expiration of six weeks 
from the re-assembly of the Legislature, or, if 
before the expiration of that period resolutions 
disapproving it are passed by both Chambers, 
upon the passing of the second of those resolu- 
tions; 

( b ) may be disallowed by the Crown; 

(c) may bo withdrawn at any time by the Governor- 
General. 

If and so far ns any such ordinance makes any pro- 
vision which the Federal Legislature would be in- 
competent to enact, it is to bo void. 

It will be observed that the Governor-General can 
only exercise his powers under section 42 when the 
Federal Legislature is not in session. Section 43, how- 
ever, empowers the Governor-General at any time to 
promulgate ordinances if he is satisfied that circum- 
stances exist which render it necessary for him to take 
immediate action for the purpose of enabling him satis- 
factorily to discharge his functions in so far as he is 
required to act in his discretion or to exercise his 
individual judgment. An ordinance promulgated under 
section .43 is to continue in operation for such period, 
not exceeding six months, as may be specified therein, 
but may, by a subsequent ordinance, be extended for a 
further period not exceeding six months. It is to have 
the same force and effect as an Act of the Federal 
Legislature but — 
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(a) may be disallowed by the Crown, 

(b) may be withdrawn at any time by the Governor 
General and 

(c) if it is an ordinance extending a previous ordinance 
for a further period, is to be communicated mi 
mediately to the Secretary of State and laid by 
him before each House of Parliament 

If at any time it appears to the Governor General 
that for the purpose of enabling him satisfactorily to 
discharge his functions m so far as he is required to act 
m Ins discretion or to exercise his individual judgment, 
it is essential that provision should be made by legisla 
tion, he may by message to both Chambers of the Legis 
lature explain the circumstances which in his opinion 
render legislation essential and either — 

{a) enact forthwith as a Governor General’s Act, a 
Bill containing such provisions as he considers 
necessary, or 

(6) attach to his message a draft of the Bill which he 
considers necessary 

Where the Governor General attaches a draft to his 
message, he may at any time after the expiration of one 
month enact, as a Governor General’s Act, the Bill pro 
posed by him to the Chambers either in the form of the 
draft communicated to them or with such amendments 
as he deems necessary, but before so doing he is to con 
sider any address which may have been presented to 
lum by either Chamber with reference to the Bill or 
to any suggested amendments A Governor General’s 
Act is to have the same force and effect as an Act of the 
Federal Legislature It may be disallowed by the Crown 
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Every Governor-General’s Act is to be communi- 
cated to the Secretary of State and laid by him before 
each House of Parliament. 


IV. FAILURE OF CONSTITUTIONAL MACHINERY 

The Act contains special provisions enabling the 
Governor-General to act promptly in the event of a 
breakdown of the constitutional machinery. Under 
section 45, if at any time the Governor-General is satis- 
fied that a situation has arisen in which the government 
of the Federation cannot be carried on in accordance with 
the provisions of the Act, he may, by Proclamation — • 

(a) declare that his functions shall to such extent as 
may be specified in the Proclamation be exercised 

, by him in his discretion; 

(b) assume to himself all or any of the powers vested 
in or exercisable by any Federal body or authority. 

A Proclamation for these purposes may contain such 
incidental and consequential provisions as may appear 
to the Governor-General to be necessary or desirable 
for giving effect to it, including provisions for suspend- 
ing in whole or in part the operation of any provisions 
of the Constitution relating to any Federal body. The 
Governor-General, however, is not enabled to assume to 
himself any of the powers vested in or exercisable by 
the Federal Court or to suspend, either in whole or in 
part, the operation of any provision of the Act relating 
to that Court. One Proclamation may bo revoked or 
varied by another. 

When such a Proclamation is issued — 

(a) it must be communicated to tho Secrotary of 
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State and laid by Mm before each House of Parlia- 
ment; and 

(&) unless it is a Proclamation revoking a previous 
Proclamation, it' is to cease to operate at the ex- 
piration of six months. 

It is provided, however, that, if and so often as a 
resolution approving the continuance in force of such a 
Proclamation is passed by both Houses of Parliament, 
the Proclamation, unless revoked, is to continue in 
force for a further period of twelve months from the 
date on wMch it would otherwise have ceased to oper- 
ate. If at any time the government of the Federation 
has for a continuous period of three years been carried 
on under such a Proclamation, then, at the expiration 
of such period, the Proclamation is to cease to have 
effect and the government of the Federation is to be 
carried on in accordance with the provisions of the Act, 
subject to any amendment of it which Parliament may 
deem it necessary to make. If the Governor-General, 
by a Proclamation under section 45, assumes to himself 
any power of the Federal Legislature to make laws, any 
law made by him in the exercise of that power is to 
continue to have effect notwithstanding the revocation 
or expiration of the Proclamation. 

It is interesting to compare these provisions with 
those contained in the Emergency Powers Act 1920 
{10 & 11 Geo. V., c. 55) wMch applies to the United 
Kingdom, and enables the Executive to rule by regula- 
tion after a Proclamation of Emergency has been made. 
This power is, however, subject to a stricter because 
more immediate Parliamentary control. 
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Governors’ Ordinances 

All Governors are to have powors, similar to those 
possessed b} r the Governor-General, to promulgate 
ordinances during recesses of the Provincial Legisla- 
tures and, at any time, with respect to certain subjects. 
In addition, they are empowered to enact Acts in cir- 
cumstances identical with those under which the 
Governor-General can exercise the same function in 
relation to the Federal Legislature. Section 93 provides 
that Governors may issue Proclamations in the event 
of a failure of constitutional machinery on practically 
the same terms as the Governor-General. The concur- 
rence of the latter, however, must he obtained before 
such a Proclamation can bo made by a Governor. 

V. PREVENTION OF DISCRIMINATION 

Under the Act the Federal Legislature will enjoy 
practical!}' complete fiscal freedom, with little in the 
nature of settled tradition to guide its relationship in 
fiscal matters with the United Kingdom. In these 
circumstances the Report of the Joint Select Committee 
recommended the inclusion of provisions for facilitating 
the transition from the old to the new conditions. 

Hence it comes about that the Governor-General is 
to have a special responsibility for the prevention of 
action which would subject goods of United Kingdom 
or Burmese origin imported into India to discriminatory 
or penal treatment. “But, as it is important”, reported 
the Joint Select Committee, “that the scope which we 
intend to be attached to the special responsibility so 
defined should be explained more exactly than could 
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conveniently to expressed in statutory language, we 
further recommend that the Governor-General’s In- 
strument of Instructions should give him full and clear 
guidance. It should be made clear that the imposition 
of this special responsibility upon the Governor-General 
is not intended to affect the competence of his Govern- 
ment and of the Indian Legislature to develop their 
own fiscal and economic policy; that they will possess 
complete freedom to negotiate agreements with the 
United Kingdom or other countries for the securing of 
mutual tariff concessions; and that it will be his duty 
to intervene in tariff policy or in the negotiation or 
variation of tariff agreements only if, in his opinion, 
the intention of the policy contemplated is to subject 
trade between the United Kingdom and India to re- 
strictions conceived not in the economic interests of 
India but with the object of injuring the interests of the 
United Kingdom.” 

In addition to conferring this special responsibility 
upon the Governor-General, the Act contains provisions 
for the prevention of discrimination against British 
trade in India. Section 111 enacts that a British subject 
domiciled in the United Kingdom is to be exempt from 
the operation of so much of any Federal or Provincial 
law as — 

(o) imposes any restriction on the right of entry; or 

(6) imposes by reference to place of birth, race, 
descent, language, religion, domicile, residence or 
duration of residence, any disability, liability, 
restriction or condition in regard to travel, re- 
sidence, the acquisition, holding, or disposal of 
property, the holding of public office, or the carry- 
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ing on of any occupation, trade, business or 
profession. 

It is provided, however, that a provision, whether of 
the law of British India or of the law of the United 
Kingdom, which empowers any public authority to 
impose quarantine regulations, or to exclude or deport 
individuals, wherever domiciled, who appear to that 
authority to be undesirable persons, is not to be deemed 
a restriction on the right of entry. 

There is reserved to the Governor-General and the 
Governors a power of suspending these provisions if 
such suspension is necessary for the prevention of any 
grave menace to the peace or tranquillity of any part of 
India or for the purpose of combating crimes of violence 
intended to overthrow the Government. 

Protection of British Companies 

Section 112 prohibits the passing of financial measures 
which discriminate against British subjects domiciled 
in the United Kingdom or Burma or companies incor- 
porated there. 

A law is to be deemed to discriminate against such 
persons or companies if it would result in any of them 
being liable to greater taxation than that to which they 
would be liable if domiciled or incorporated in British 
India. 

Under the provisions of section 113 a company in- 
corporated in the United Kingdom, when trading in 
India, is to be deemed to have complied with the pro- 
visions of any Indian law relating to the place of in- 
corporation of companies trading in India, or to the 
domicile, residence or duration of residence, language, 



112 INDIA’S NEW CONSTITUTION chw 

race, religion, descent or place of birth, of the directors, 
shareholders, or of the agents and servants of such 
companies Under section 114, British subjects domi 
oiled in the Unjted Kingdom who are directors, share 
holders, servants or agents of a company incorporated 
m India are to be deemed to have complied with any 
conditions imposed by Indian law upon companies so 
incorporated, relating to the same matters It was per 
eeived, however, that there should be reciprocity be 
tween India and the United Kingdom, and accordingly, 
it is provided that no company or person is to benefit 
from these sections if and so long as similar restrictions 
are imposed by or under the law of the United Kingdom 
in regard to companies incorporated m, and persons 
domiciled in, British India 

Under section 11G, companies incorporated in the 
United Kingdom and carrying on business in India are 
to be eligible for any grant bounty or subsidy payable 
out of the revenues of the Federation or of a Province, 
for the encouragement of any trade or industry, to the 
same extent as companies incorporated m British India 

A distinction however, has been drawn between 
companies already engaged, at the date of the Act which 
authorises the grant, m that branch of trade or industry 
which it is sought to encourage, and companies which 
engage m it subsequently In the case of the latter, 
under Bection 116 (2) an Act of the Federal Legislature 
or of a Provincial Legislature may require that the 
company shall not be eligible for any grant bounty or 
subsidy under the Act unless and until — 

{a) the company is incorporated by or under the 
laws of British India or, if the Act so provides, is 
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incorporated, by or under the laws of British 
India or of a Federated State; and 

(6) such proportion, not exceeding one half, of the 
members of its governing body a's the Act may 
prescribe are British subjects domiciled in India 
or, if the Act so provides, are either British sub- 
jects domiciled in India or subjects of a Feder- 
ated State; and 

(c) the company gives such reasonable facilities as 
majf be so prescribed for the training of British 
subjects domiciled in India or, if the Act so pro- 
vides, of British subjects domiciled in India or 
subjects of a Federated State. 

Ships registered in the United Kingdom are not to 
he subjected by law in British India to any discrimina- 
tion whatsoever, as regards the ships, officers or crew, 
or her passengers or cargo, to which ships registered in 
British India would not be subjected in the United 
Kingdom. Similar provisions are to apply in relation to 
aircraft. 

The Keport of the Joint Select Committee pointed 
out that, notwithstanding these provisions against dis- 
crimination, it will still be the duty of the Governor- 
General and of the Governors to exercise their dis- 
cretion in giving or withholding their assent to Bills. 
“And we think”, reported the Joint Select Committee, 
“that the Instrument of Instructions should make it 
plain . . . that it is the duty of the Governor-General and 
of the Governors, in exercising their discretion in the 
matter of assent to Bills, not to feel themselves bound 
by the terms of the statutory prohibitions in relation to 
discrimination, but to withhold their assent from any 
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measure which, though not in form discriminatory, 
would in their judgment have a discriminatory effect 
We further recommend that the Instruments of In 
structions of the Governor-General and the Governors 
should require them, if in any case they feel douht 
whether a particular Bill does or does not offend against 
the intentions of the Constitution Act in the matter 
of discrimination, to reserve the Bill for the sigmfica 
tion of His Majesty’s pleasure ” 

The existence of these statutory prohibitions results, 
it is submitted, m the possibility of federal and Pro 
vmcial Acts being challenged in the Courts as being m 
consistent with them and therefore ultra vires 

Conventions with United Kingdom 

The Joint Select Committee reported that they con 
sidered that a friendly settlement by negotiation was by 
far the most appropriate and satisfactory method of deal 
mg with the question of discrimination Effect is given 
to this suggestion by section 118 , which provides that 
His Majesty, if satisfied that a Convention has been 
made between His Majesty’s Government in the United 
Kingdom and the Federal Government covering the 
matters for which legislative provisions against dis 
crimination have been made, and that the necessary 
legislation for implementing it has been passed by Par 
hament and by the Indian Legislature, is empowered to 
declare by Order in Council that the statutory pro 
visions m tne Constitution Act are not to apply so long 
as the Convention continues m force between the two 
countries 



CHAPTER Vin 


. ADMINISTRATIVE RELATIONS 

The transformation of British India from a unitary into 
a Federal State necessitated a complete readjustment 
of the relations between the Federal and Provincial 
Governments. Under the old constitution the Provincial 
Governments were subordinate to the Central Govern- 
ment and under a statutory obligation to obey its orders. 
But since under the Act the respective spheres of the 
Centre and of the Provinces are strictly delimited and 
the jurisdiction of each (except in the concurrent field) 
i excludes the jurisdiction of the other, it was necessary 
! to include provisions for the establishment of a new 
nexus between the Federation and its constituent units. 

It will be remembered that tho Federal Legislature 
has power to enact legislation in Federal subjects which 
will have the power of law in every' Province and, sub- 
ject to such reservations os may be contained in tho 
Pvulcr’s Instrument of Accession, in every State which 
is a member of the Federation. Tho administration and 
execution of these laws is to be vested in the Federation 
itself and in Federal officers. In the exercise of tho 
executive authority of the Federation in any Province 
or Federated State regard is to be had to tho interests of 
that Province or State. Under section 124, however, tho 
Governor-General may, with the consent of the Govern- 
ment of a Province or the Ruler of a Federated State, 
entrust either conditionally or unconditionally to that 
lie 
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Government or Ruler functions in relation to any matter 
to which the executive authority of the Federation ex- 
tends. Moreover, the Federal Legislature may delegate 
to the Provincial Governments and the Federated States 
the duty of executing and administering the law on be- 
half of the Federal Government. 

Under section 125 agreements may he made between 
the Governor-General and the Ruler of a Federated 
State for the exercise by the Ruler of functions in 
relation to theadministrationinhis State of any lawof the 
Federal Legislature which applies to it. Any such agree- 
ments are to contain provisions enabling the Governor- 
General to satisfy himself, by inspection or othenviso, 
that the administration of the law to wliieh the agree- 
ment relates is carried out in accordance with the 
policy of tho Federal Government and, if ho is not 
satisfied with such administration, he may issue direc- 
tions to the Rider. 

The next section provides as follows — 

126.— (1) The executive authority of every Province 
shall be so exercised as not to impede or prejudice the 
exercise of the executive authority of the Federation, 
and the executive authority of the Federation shall ex- 
tend to the giving of such directions to a Province as 
may appear to the Federal Government to be necessary 
for that purpose. 

The executive authority of tho Federation is also to 
extend to the giving of directions to a Province as to 
tho carrying into exeout.ion therein of any Act of tho 
Federal Legislature which relates to a matter specified 
in Part II of the Concurrent Legislative List and author- 
ises the giving of such directions. A proviso adds that 
a Bill or amendment for these purposes is not to be 
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introduced into or moved in either Ch<amber of the 
Federal Legislature without the previous sanction of 
the Governor-General. The executive authority of the 
Federation is also to extend to the giving of directions 
to a Province as to the construction and maintenance of 
means of communication declared in the direction to be 
of military importance. 

Provision is made under section 126 (4) for a situa- 
tion in which a Provincial Government has declined to 
carry out the directions which it has received from the 
Federal Government. The Governor-General, acting in 
his discretion, may then issue as orders to the Governor 
of that Province either the directions previously given 
or those directions modified in such manner as he thinks 
proper. Since the Governor of a Province has a special 
responsibility for securing the execution of orders law- 
fully issued by the Governor-General, the issue of such 
orders witt impose upon the Governor the duty of 
acting in opposition to the policy and advice of his 
Ministers. 

In addition, the Governor-General is empowered in 
his discretion to issue instructions to the Governor of 
a Province as to the manner in which the executive 
power and authority in the Province are to be exercised 
for the purpose of preventing any grave menace to the 
peace and tranquillity of India. 

Section 128 provides that the authority of every 
Federated State is to he so exercised as not to impede 
or prejudice the exercise of the executive authority of 
the Federation as far as it is exercisable in the State by 
virtue of a law of the Federal Legislature which applies 
to it. If it appears to the Governor-General that the 
Euler of any Federated State has in any way failed to 

i 
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fulfil his obligations in this respect, the Governor- 
General, acting in his discretion, may, after considering 
any representations made to him by the Euler, issue 
such directions to that Ruler as he thinks fit. Disputes 
as to whether the executive authority of the Federation 
is exercisable in a State may ho referred, at the instance 
either of the Federation or of the Ruler, to the Federal 
Court for determination. 

The Federal Government reserves control of broad- 
casting rights in the Provinces and Federated States, 
but they must not refuse unreasonably to entrust the 
Governments and Rulers with tho power to construct 
and use transmitters and impose fees therefor, nor are 
the Federal Government to restrict tho matter broadcast 
except in so far as such restriction may, in the opinion 
of the Governor-General, he necessary for the prevention 
of any grave menace to tho peace and tranquillity of 
India or for tho securing of the due administration of 
tho reserved subjects. 


Iotee-pkovincial Co-operation 

As appears from Chapter XI dealing with the Judica- 
ture, provision is made under the Act for the establish- 
vmtuu TfcH&uk Orraa'i 'nlmV. is Vcrro TcajaScRfet 
to hear disputes between Provinces involving the 
existence or extent of a legal right; but experience of 
the working of Federations, botli within and without 
the British Empire, has shown that inter-provincial 
disputes of a non-legal character sometimes arise. The 
Joint Select Committee considered whether it would not 
he desirable to provide some constitutional machinery 
for disposing of such differences. They expressed the 
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opinion that every effort should be made to develop 
a system of inter-provincial conferences, at which 
administrative problems common to adjacent areas, 
as well as points of difference, might be discussed and 
adjusted. 

The Joint Select Committee, however, did not con- 
sider it advisable that the constitution of an Inter- 
Provincial Council should he fixed in the Act itself, hut 
recommended the inclusion of provisions which would 
enable such a council to be established in the future. 
Effect is given to this recommendation by the Act, which 
provides as follows — 

135. If at any time it appears to His Majesty upon 
consideration of representations addressed to him by 
the Governor-General that the public interests would 
be served by the establishment of an Inter-Provincial 
Council charged with the duty of — 

(a.) inquiring into and advising upon disputes 
which may have arisen between Provinces; 

(b) investigating and discussing subjects in which 
some or all of the Provinces, or the Federa- 
tion and one or more of the Provinces, have 
a common interest ; or 

(c) making recommendations upon any such 
subject and, in particular,. recommendations 
for the better co-ordination of policy and 
action with respect to that subject, 

it shall be lawful for His Majesty in Council to 
establish such a Council, and to define the nature of 
the duties to he performed by it and its organisation 
and procedure. 
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An Order establishing any such Council may mate 
provision for representatives of Indian States to 
participate in the ■work of the Council. 

Water Supplies 

The Joint Select Committee, however, pointed out 
that there was one matter with respect to which they 
were of opinion that specific provision ought to he 
made. Under tho old constitution, the Government of 
India possessed what may be called a general right to 
use and control, in tho public interest, tho water sup- 
plies of the country as a whole, and each Province 
claimed a similar right over its own water supply. 
“Water supplies” was a Provincial subject for legisla- 
tion and administration, but the Central Legislature 
also had power to legislate upon it “with regard to 
matters of inter-provincial concern or affecting the 
relations of a Province with any other territory”. Ad- 
ministration of water supplies in a Province was re- 
served to tho Governor in Council, and was therefore 
under the ultimate control of the Secretary of State, 
with whom the final decision rested when claims or 
disputes arose between one Provincial Government and 
another or one State and another, or between a Pro- 
vince and a State. It was clear that the control of the 
Secretary of State could not continue under the new 
constitution. 

Under the Act, where a dispute arises between two 
units of the Federation with respect to an alleged use by 
one unit of its executive or legislative powers in relation 
to water supplies in a manner detrimental to the inter- 
ests of the other, the aggrieved unit may complain to 
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the Governor General On the receipt of such a com- 
plaint, the Governor-General, unless he thinks fit sum 
manly to reject it, is to appoint a Commission consist 
ing of persons having special knowledge and expen 
ence in irrigation, engineering, administration, finance 
and law, for the purpose of investigating and reporting 
upon the matter After considering any report made to 
him by the Commission, the Governor General is to 
give such decision and make such order as he may deem 
proper The right is reserved to the Government of a 
Province or the Ruler of a State to request the Governor- 
General to refer the matter to His Majesty in Council 
Any Act of a Provincial Legislature or of a State which 
is repugnant to an order of His Majesty m Council or the 
Governor General in respect of water supplies is to be 
void to the extent of the repugnancy 
Section 133 excludes the jurisdiction of the Federal 
Court and of any other Court in the case of any dispute 
which can be decided by the Governor General 
These provisions are not intended to extend to a 
case where one umt is desirous of securing the right to 
make usa of water s'ipphes va thsj territory of another 
umt, but only to the case of one umt using water to the 
detriment of another. 



CHAPTER IX 


FEDERAL FINANCE 

I. The Problem 

II. The Solution 

III. The Reserve Sank of India 

IV. Remissions to the States 

I THE PROBLEM 

As the Joint Select Committee observed m their Re- 
port, the problem of the allocation of resources is neces- 
sarily one of difficulty m any Federation, since two 
different authorities — the Government of the Federa 
tion and the Government of the Unit — each with in- 
dependent powers, are raising money from the same 
body of taxpayers 

British India, indeed, has already had experience of a 
Federal system of finance The conclusions to which 
it has led, according to the Joint Select Committee, are 
these — 

(а) That there are a few Provinces where the avail- 
able sources of revenue are never likely to be 
sufficient to meet any reasonable standard of ex- 
penditure 

(б) That the existmg division of heads of revenue 
between Centre and Provinces leaves the Centre 

122 
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with an undue share of those heads which respond 
most readily to an improvement in economic con- 
ditions. 

In these circumstances there was a very strong 
claim by the Provinces for a substantial share in the 
taxes on income — a claim which, as might he expected, 
had been pressed most vigorously by the more in- 
dustrialised Provinces like Bombay and Bengal. 

The Joint Select Committee reported that the pro- 
vincial claim to Income Tax had been given added 
impetus by the attitude of the States in the matter of 
direct taxation. 

“The entry of the States into the Federation”, they 
said, “removes, indeed, one very serious problem. The 
incidence of the 'sea-customs duties is upon the con- 
sumers in the Indian States and the consumers in 
British India alike; but tho States have no say under 
the present system in the fixing of tho tariff. With the 
continual rise for many years past in the level of the im- 
port duties, the States have pressed raoro and more for 
the allocation to them of a share in the proceeds of these 
duties. . . . With their entry into the Federation the 
States will take part in the determination of tho Indian 
tariff, and their claim to a share in the proceeds dis- 
appears. 

“But if their entry removes this major problem, it 
introduces another, though less formidable complication. 
It is obviously desirable that, so far as possible, all the 
Federal units should contribute to the resources of the 
Federation on a similar basis. Broadly speaking, no diffi- 
culty arises in the sphere of indirect taxation which con- 
stitutes some four-fifths of the central revenues; the 
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difficulty arises over direct taxation, that is to say, taxes 
on income.” 

It was pointed out that some of the federal expendi- 
ture would bo for British India purposes only, such as 
subsidies to deficit British India Provinces. There had 
also been controversy 1 - on the question whether the 
service of part of tho pre-Fcdcration debt should not fall 
on British India nlono. Further, part of the proceeds of 
taxes on income is derived from subjects of Indian 
States; c.g. holders of Indian Government securities and 
shareholders in British India companies. The States also 
make a contribution in kind to defcnco of which there 
is no counterpart in the Provinces of British India. It 
seomed to tho Joint Seleot Committee both unnecessary 
and undesirable to attempt any accurate balancing of 
these factors or to determine on a basis of this kind what 
share of tho incoino tax could equitably be retained by 
the Federation. Tho difficulty was that the Federal 
Centre was unlikely, at loast for somo time to como, to 
be able to spare much, if anything, by way of fresh re- 
sources for tho Provinces, apart from tho pressing needs 
of deficit areas. 

Internal Customs Babkieks 

The Joint Select Committee also drew attention to the 
power which tho States already possess to impose cus- 
toms duties on their land frontiers. 

“It is greatly to be desired”, said theCommittee, “that 
States adhering to the Federation should, like the Pro- 
vinces, accept the principle of internal freedom of trade 
in India and that tho Federal Government alone should 
have the power to impose tariffs and other restrictions 
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on trade. Many States, however, derive substantial re- 
venues from customs duties levied at their frontiers on 
goods entering the State from other parts of India. These 
duties are usually referred to as internal customs duties, 
but in many of tho smaller States are often more akin to 
octroi [a duty or tax levied on certain articles on their 
admission into a town] and terminal taxes than to cus- 
toms. In some of the larger States the right to impose 
them is specifically limited by treaty. 

“We recognise that it is impossible to deprive States 
of revenue upon which they depend for balancing their 
budgets and that they must be free to alter existing 
rates of duty to suit varying conditions. But internal 
customs barriers are in principle inconsistent with the 
freedom of interchange in a fully developed Federation, 
and we are strongly of the opinion that every effort 
should be made to substitute other forms of taxation 
for these internal customs. The change must, of course, 
be left to the discretion of the States concerned as alter- 
native sources of revenue become available.” 

OvxramAT) Cdabcts 

The Joint Select Committee were furnished with an 
estimate of the new overhead charges which would re- 
sult from the adoption of the constitutional changes, 
that is to sa}', the additional expenditure required by 
reason [inter alia) of an increase in the size of the Legis- 
latures and electorates and tho establishment of the 
Federal Court, It was estimated that these would amount 
to | crore (£562,500) per annum, attributable to the 
establishment of Provincial Autonomy, and another % 
croTe attributable to the establishment of the Federa- 
tion. The Joint Select Committee understood that these 
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would be the only fresh burdens imposed upon the tax 
payers of India as a direct result of the constitutional 
changes 

Certain other factors, however, would affect the fman 
cial position First in importance was the separation of 
Burma, as a result of which it was estimated that the 
revenues of India would suffer a loss estimated to he 
possibly as much as three crores (£2,250,000), less the 
yield of any revenue duties on imports from Burma 
which might he introduced from the date of separation 
Subventions to deficit Provinces, it was pointed out, 
would also react on Federal finance 

The general conclusion to winch the Joint Select Com 
mittee came was that, though no formidable new finan 
cial burden would be thrown on the taxpayers of India 
as a whole as a direct result of the constitutional changes, 
the necessity for giving greater elasticity to provincial 
resources, the subventions to the deficit Provinces, and 
also the separation of Burma, would impose a further 
strain on the finances at the Centre 

Such being, in brief, the problem of Federal finance 
under the new Constitution as visualised by the Joint 
Select Committee, it is interesting to see how it is dealt 
with under the statute 


II THE SOLUTION 

Allocation of Resources 

Under section 137 of the Act the following duties and 
taxes are to he levied and collected by the Federation — 

1 Duties m respect of succession to property other 
than agricultural land 
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2. Such stamp duties as are mentioned in the Federal 
Legislative List, that is to say, stamp duty in re- 
spect of bills of exchange, cheques, promissory 
notes, bills of lading, letters of credit, policies of 
insurance, proxies and receipts. 

3. Terminal taxes on goods or passengers carried by 
railway or air. 

4. Taxes on railway fares and freights. 

Federal Surcharge 

But the net proceeds in any financial year of any such 
duty or tax, except in so far as they represent proceeds 
attributable to Chief Commissioners’ Provinces, are not 
to form part of the revenues of the Federation. They 
are to be assigned to the Provinces and to the Federated 
States, if any, within which such duty or tax is leviable 
in that year, and be distributed among the Provinces 
and those States in accordance with such principles of 
distribution as may be formulated by Act of the Federal 
Legislature. 

Power is, however, given to the Federal Legislature 
at any time to increase such duties or taxes by a sur- 
charge for Federal purposes. The whole proceeds of any 
such surcharge are to form part of the revenues of the 
Federation. 

The expression “revenues of the Federation” includes 
all revenues and public moneys raised or received by the 
Federation. 

Taxes on Income 

Under section 138 (1) taxes on income, other than 
agricultural income, are to be levied and collected by the 
Federation. 
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But a prescribed percentage of (lie net proceeds in 
any finnncinl year of any such tax, except in so far as 
they represent proceeds attributable to Chief Commis- 
sioners’ Provinces or to taxes payable in respect of 
Federal emoluments, is not to form part of tho revenues 
of the Federation; it is to be assigned to the Provinces 
and to the Federated States, if any, within which such 
tax is leviable in that year, and distributed among the 
Provinces and those States in such manner as may bo 
prescribed. 

In this section “taxes on income" does not include a 
corporation tax; ‘'prescribed” means prescribed by His 
Majesty in Council; “Federal emoluments” includes all 
emoluments and pensions payable out of the revenues 
of tho Federation or of the Federal Rnihvny Authority 
in respect of winch income tax is chargeable. 

There are two provisos to this subsection— 

(o) The percentage originally prescribed is not to he 
increased by any subsequent Order in Council. 

(6) Tho Federal Legislature may nt any time increase 
such taxes by a surcharge for Federal purposes 
and tho wholo proceeds of any such surcharge are 
to form part of tho revenues of the Federation, 

Thus under tho subsection the percentage of income- 
tax proceeds earmarked for Provinces and Federated 
States will be fixed by Order in Council. Once fixed, it 
cannot he increased by any subsequent Order, so as to 
diminish the Central resources and necessitate a Federal 
surcharge. 

Tile White Paper proposed that a prescribed percent- 
age, not being less than DO per cent nor more than 75 per 
cent of tho net rovonues derived from taxes on income as 
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specified in the section should be assigned to the Gov- 
ernors’ Provinces; and that provision should be made 
enabling this arrangement, with such modifications as 
might be found necessary, to be extended to State mem- 
bers of the Federation, Further, it was proposed that 
for each of the first three years after the commencement 
of the Act the Federal Government should be entitled to 
retain in aid of Federal revenues out of the moneys which 
would otherwise be assigned to the Provinces (the 
amount distributed to the Provinces being correspond- 
ingly reduced) a sum to be prescribed, and for each 
of the next seven years a sum which Bhould be in any 
year less than that retained in the previous year by 
an amount equal to one-eighth of the sum originally 
prescribed. But the Governor-General was to be em- 
powered in his discretion to suspend these reductions 
in whole or in part if, after consulting the Federal and 
Provincial Ministers, he was of opinion that their con- 
tinuance for the time being would endanger the financial 
stability of the Federation. 

The Joint Select Committee, on the other hand, saw 
little or no prospect of the possibility of fixing a higher 
percentage than 50 per cent, and they considered there 
was an obvious difficulty in prescribing in advance a 
time-table for the process of transfer, even though 
power was reserved to the Governor-General to suspend 
the process (or, as they assumed, its initiation). The 
facts indicated that for some time to come the Centre 
was unlikely to be able to do much more than find the 
funds necessary for the deficit Provinces; and that an 
early distribution of any substantial part of the taxes on 
income was improbable. The Committee thought it pre- 
ferable to leave the actual period for the process of 
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transfer, which the White Paper proposed should be 
three and seven years, to be determined by Order m 
Council in the light of circumstances at the time rather 
than to fix them by statute 

Retention or Prescribed Sums 

That m fact is how the matter is dealt with by 
the statute Under section 138 (2) the Federation is 
empowered to retain out of the moneys assigned to 
Provinces and States — 

(а) in each year of a prescribed period such sum as 
may be prescribed, and 

(б) m each year of a further prescribed period a sum 
less than that retained in the preceding year by 
an amount, bemg the same amount in each year, 
so calculated that the sum to be retamed in the 
last year of the period will be equal to the amount 
of each such annual reduction 

But it is provided that — 

(i) neither of the periods originally prescribed shall 
be reduced by any subsequent Order in Council, 

(u) the Governor General m his discretion may in any 
year of the second prescribed period direct that 
the sum to be retamed by the Federation m that 
year shall be the sum retained in the pre- 
ceding year, and that the second prescribed period 
be correspondingly extended, but he shall not 
give any such direction except after consultation 
with such representatives of Federal, Provincial 
and State interests as he may think desirable, 
nor shall he give any such direction unless he is 
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satisfied that the maintenance of the financial 
stability of the Federal Government requires him 
so to do. , 

Where an Act of the Federal Legislature imposes a 
surcharge for Federal purposes, the Act is to provide 
for the payment by each Federated State in which taxes 
on income are not leviable by the Federation of a 
contribution to the revenues of the Federation assessed 
on such basis as may be prescribed. 

Corporation Tax 

Section 139 of the Act deals with Corporation Tax 
which is included in the Federal Legislative List. In 
conformity with the White Paper proposal this section 
provides that Corporation Tax shall not be levied by 
the Federation in any Federated State until ten years 
have elapsed from the establishment of the Federation. 
It also reserves to any State which prefers that com- 
panies subject to the law of the State should not he 
directly taxed the right itself to contribute an equiva- 
lent sum to the Federal fisc. If the Euler of a State is 
dissatisfied with the determination as to the amount of 
the contribution payable by his State in any financial 
year, he may appeal to the Federal Court. 

“Corporation Tax” is defined as meaning “any tax 
on so much of the income of companies as does not 
represent agricultural income being a tax to which the 
enactments requiring or authorising companies to make 
deductions in respect of income tax from payments of 
interest or dividends, or from other payments represent- 
ing a distribution of profits, have no application.” 
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Sam Excise and Export Duties 
Section 140 provides that duties on salt, federal 
duties of excise and export duties are to be levied and 
collected by the Federation But if an Act of the 
Federal Legislature so provides, there are to be paid 
out of the revenues of the Federation to the Provinces 
and to the Federated States, if any, to which the Act 
imposing the duty extends, sums equivalent to the 
whole or any part of the net proceeds Those sums are 
to be distributed among the Provinces and those States 
in accordance with such principles of distribution as 
may he formulated by such Act 

It is provided, however, that one half, or such greater 
proportion as His Majesty in Council may determine, 
of the net proceeds in each year of any expoit duty on 
juto or jute products shall not form part of the revenues 
of the Federation but shall he assigned to the Provinces 
or Federated States in which jute is grown in proportion 
to the respective amounts of jute grown therein 

Prior Sanction or GovERNOit-GmiERAL 

Under section 141 no Bill or amendment is to be 
introduced or moved in either Chamber of the Federal 
Legislature except with the previous sanction of the 
Governor General in lus discretion which — 

(i) imposes or vanes any tax or duty in which 
Provinces are interested — that is to say, a tax 
or duty the whole or part of the net proceeds 
whereof are assigned to any Province, or 
(n) vanes the meaning of the expression “agri- 
cultural income” as defined for the purposes of 
the enaotments relating to Indian income tax, or 
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(iii) affects the principles on -which moneys are or 
may be distributable to Provinces or States; or 

(iv) imposes any such Federal surcharge as is men- 
tioned in sections 137 and 138. 

It is further provided that the Governor-General is 
not to give his sanction to the introduction of any Bill 
or the moving of any amendment imposing in any year 
any such Federal surcharge unless he is satisfied “that 
all practicable economies and all practicable measures 
for otherwise increasing the proceeds of Federal taxa- 
tion or the portion thereof retainable by the Federation 
would not result in the balancing of Federal receipts 
and expenditure on revenue account in that year”. 

Federal and Provincial Lists 

It is interesting to contrast the financial subjects 
included in the Federal Legislative List with those 
included in the Provincial Legislative List: 

FEDERAL LEGISLATIVE LIST 
Duties of customs, including export duties. 

Duties of excise on tobacco and other goods manu- 
factured or produced in India except — 

(а) alcoholic liquors for human consumption; 

(б) opium, Indian hemp and other narcotic drugs 
and narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing 
alcohol or any substance included in (b). 
Corporation tax. 

Salt. 



134 INDIA’S NEW CONSTITUTION chat 

Taxes on income other than agricultural income 
Taxes on the capital value of the assets, exclusive 
of agricultural land, of individuals and companies, 
taxes on the capital of companies 
Duties m Tespect of succession to property other 
than agricultural land 

The rates of stamp duty in respect of bills of ex- 
change, cheques, promissory notes, hills of lading, 
letters of credit, policies of insurance, proxies and 
receipts 

Terminal taxes on goods or passengers earned by 
railway or air, taxes on railway fares and freights 


PBOVINCIAI, LEGISLATIVE LIST 

Lind revenue, including the assessment and col 
lection of revenue 

Duties of excise on the following goods manufao 
tured or produced in the Province and countervailing 
duties at tho same or lower rates on similar goods 
manufactured or produced elsewhere in India — 

(а) alcoholic liquors for human consumption, 

(б) opium, Indian hemp and other narcotic drugs 
and narcotics, non narcotic drugs, 

(c) medicinal and toilet preparations containing 
alcohol or any substance included in (b) 
Taxes on agricultural income 
Taxes on lands and buildings hearths and windows 
Duties m respect of succession to agricultural laud 
Taxes on mineral rights subject to any limitations 
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imposed by any Act of the Federal Legislature re- 
lating to mineral development. 

Capitation taxes. 

Taxes on professions, trades, callings and employ- 
ments. 

Taxes on animals and boats. 

Taxes on tlie sale of goods and on advertisements. 
Cesses on the entry of goods into a local area. 
Taxes on luxuries, including taxes on entertain- 
ments, amusements, betting and gambling. 

The rates of stamp duty in respect of documents 
other than those specified in the provisions of the 
Federal Legislative List with regard to rates of stamp 
duty. 

Dues on passengers and goods carried on inland 
waterways. 

Tolls. 

No burden is to be imposed on the revenues of the 
Federation or the Provinces except for the purposes of 
India. 


HI. THE RESERVE BANK OF INDIA 

The White Paper proposals relating to responsibility 
for the finance of the Federation were based on the 
assumption that before the first Federal Ministry came 
into being a Reserve Bank, free from political influence, 
would have been set up by the Indian Legislature and 
be already successfully operating. 

For the purpose of constituting it the Indian Legisla- 
ture passed The Reserve Bank of India Act 1934 (Act 
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No IT of 1934) It will be the business of the Bank to 
regulato the issue of Bank notes and the keeping of re 
son es with a now to securing monetary stability in 
British India and generally to operate the currency and 
credit system of tho country to its advantage The ong 
mal share capital of the Bank is five crores of rupees 
(£3 750,000) divided into shares of ono hundred rupees 
each Separate registers of shareholders aie to bo mam 
tamed at Bombay, Calcutta Delhi Madras and Ban 
goon The general superintendence and direction of the 
affairs and business of the Bank are entrusted to a Cen 
tral Board of Directors, consisting of a Governor and 
tw o Deputy Goi emors to be appointed by the Governor 
General in Council, four Directors to be nominated bj 
the Govornor General in Council eight Directors to bo 
elected on behalf of tho shareholders on tho lanous 
registers and one Government official to ho nominated 
by the Governor General in Council 

Reliance on the Bank to play its due part in safe 
guarding India’s financial stability and ciedit clearly 
demands”, said the Select Joint Committee, “ that at all 
c\ ents its essential features should he protected against 
amendments of tho law which would destroy' their 
effect for the purpose m viow ” 

Tho British Legislature has enacted — by section 152 
of the now Act — that tho Governor General is to ever 
rase the following functions in relation to the Bank m 
his discretion — 

(a) the appointment and remov al from office of the 
Governor and Deputy Governors of the Bards, the 
approval of thoir salaries and allowances and 
the fixing of thoir terms of office, 
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(6) the appointment of an officiating Governor or 
Deputy-Governor of the Bank; 

(c) the supersession of the Central Board of the Bank 
and any action consequent thereon; and 

(d) the liquidation of the Bank. 

In nominating directors of the Bank and in removing 
from office any director nominated by him the Governor- 
General is to exercise his individual judgment. 

Further, it is provided by section 153 that no Bill or 
amendment which affects tho coinage or currency of 
the Federation or the constitution or functions of tho 
Bank is to be introduced into or moved in either 
Chamber of the Federal Legislature without the previous 
sanction of tho Governor-General in his discretion. 

IV. REMISSIONS TO THE STATES 

The Joint Select Committee pointed out tliat the 
entry of the States into the Federation involved some 
complicated financial adjustments, mainly in respect of 
tributes and ceded territories. These adjustments were 
examined in the Report of the Indian States Enquiry 
Committee 1932 (Cmd. 4103); and they are dealt with 
by section 147 of the Act. 

This section contains provisions whereby His Majesty, 
in signifying his acceptance of the Instrument of Ac- 
cession of a State, may agreo to remit over a period not 
exceeding twenty years from tho date of the accession 
of the State to the Federation any cash contributions 
payable by that State. 

The section further provides that w'licre any terri- 
tories have been voluntarily ceded to the Crown bj' a 
Federated State before the passing of tho Act — 
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(а) in return for specific military guarantees, or 

(б) in return for. tlie discharge of the State from 
obligations to provide military assistance, 

there are, if His Majesty, in signifying his acceptance 
of the Instrument of Accession of that State, so directs, 
to be paid to that State (but m the first mentioned case 
on condition that such guarantees are "waived) such 
sums as, m the opinion of His Majesty, ought to he 
paid m respect of any such cession 
Every such agreement or direction is to be such as to 
secure that no such remission or payment shall he made 
until the Provinces have begun to receive moneys under 
section 138 (relating to taxes on income) In the case 
of a remission it is to be complete before the expira 
tion of twenty years from the date of the accession to 
the Federation of the State in question, or before the 
end of the second prescribed period refen ed to in 
section 138 (2), whichever first occurs 
No such contnbution is to he remitted by virtue of 
any such agreement save in so far as it exceeds the 
value of any privilege or immunity enjoyed by the 
State In fixing the amount of any payments m respect 
of ceded temtones, account is to be taken of the value 
of any such privilege or immunity 
The section is to apply in the case of any cash con- 
tnbutions the habihty for which has been discharged 
by payment of a capital sum or sums Accordingly His 
Majesty may agree that the capital sum or sums so paid 
shall be repaid either by instalments or otherwise, and 
such repayments are to be deemed to be remissions for 
the purposes of the section 
In this section “cash contributions” means — 
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(а) periodical contributions in acknowledgment of the 
suzerainty of His Majesty, including contribu- 
tions payable in connection with any arrangement 
for the aid and protection of a State by His 
Majesty, and contributions in commutation of 
any obligation of a State to provide military 
assistance to His Majesty, or in respect of the 
maintenance by His Majesty of a special force for 
service in connection with a State, or in respect 
of the maintenance of local military forces or 
police, or in respect of the expenses of an agent; 

(б) periodical contributions fixed on the creation or 
restoration of a State, or on a re-grant, or incrcaso 
of territory, including annual payments for grants 
of land on perpetual tenure or for equalisation of 
the value of exchanged territory; 

(c) periodical contributions formerly payablo to 
another State but now payable to His Majesty by 
right of conquest, assignment or lapse, 

"Privilege or immunity” means any such right, 
privilege, advantage or immunity of a financial char- 
acter ns is hereinafter mentioned (not being a right, 
privilege, advantage or immunity surrendered upon the 
accession of t he State, or one which, in tho opinion of 
His Majesty, for any other reason ought not to bo taken 
into account), that is to say — 

(a) rights, privileges or advantages in respect of, or 
connected with, tho levying of sea customs or tho 
production and sale of unlnxcd salt; 

(b) sums receivable in respect of the abandonment or 
surrender of the right to levy internal customs 
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duties, or to produce or manufacture salt, or to 
tax salt or other commodities or goods m transit, 
or sums receivable in lieu of grants of free salt, 

(c) the annual value to the Ruler of any privilege or 
territory gi anted in respect of the abandonment 
or surrender of any such right as is mentioned m 
the last preceding paragraph , 

(d) privileges in respect of free service stamps or 
the free carnage of State mails on government 
business, 

(e) the privilege of entry free from customs duties of 
goods imported by sea and transported in bond to 
the State in question, and 

(/) the right to issue currency notes 

The Separation or Burma 

With the view to preventing undue disturbance of 
trade in the period immediately following the separation 
of India and Burma, and with a view to safeguarding 
the economic interests of Burma during that period, it 
is provided by section 160 that His Majesty m Council 
may give such directions as he thmkB fit for those pur- 
poses with respect to the duties which are, while the 
Order is m force, to be levied on goods imported into or 
exported from India or Burma and with respect to 
aneillaiy and related matters. 
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FEDERAL RAILWAY AITHORITY 

I, Function.'; anii Composition 
II. The Raihray Tribunal 

I. FUNCTION’S AND COMPOSITION* 

The making of provision for the control of railways is n 
recurrent problem in t ho establishment of n Federation. 
Tiio experience of the Commonwealth of Australia, 
where the railway* have been cme-trucied to meet t hr* 
need? of the rom-titm-nt States rather limit the Federa- 
tion, rcemed to indicate the nece^-ity of Federal control. 
The White Paper sugge-ted that, while the Federal 
Government mid Legislature should exercise n general 
control over railway policy, the net tin) administration 
of the railway* in India (including three worked hy 
companies) should he placed hy the Constitution Act 
in the hand* of n statutory Railway Authority. 

This scheme was adopted in the Report of the .Joint 
Select Committee ami effeet is (riven to it hy sect ion 
I SI, which provides (lint the exeeitfive nuthority of the 
Federation in respeet of the regulation, eonslruetioii, 
maintenance and operation of railways is to he exer- 
cised by n Federal Railway Authority. The executive 
authority of the Federation is defined ns extending 
to the organisation of undertakings wiiieii are aneillnrv 
to the maintenance of railways. Hence it follows that 
HI ’ 
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the Federal Railway Authority can establish road 
services or enter into agreements with other bodies to 
run road services ill connection with their railways But, 
notwithstanding tins provision, the Federal Govern- 
ment or its officers are to perforin m regard to the con 
struction, equipment and operation of railways such 
functions for securing the safety both of members of 
the pubhc and of persons operating the railways, mclud 
mg the holding of inquiries into the causes of accidents, 
as, m the opinion of the Federal Government, should be 
performed by persons independent of the Authority and 
of any railway administration 
Section 183 provides that the Federal Railway 
Authority, in discharging their functions under the 
Act, arc to act on business principles, due regard being 
had by them to the interests of agriculture, industry, 
commerce and the general pubhc, and, in particular, 
are to make propel provision for meeting out of their 
receipts on revenue account all expenditure to which 
such receipts are applicable under the provisions of the 
Act In the discharge of their functions they are to be 
guided by such instructions on questions of policy as 
may be given to them by the Federal Government If 
any dispute arises as to whether a question is or is not 
a question of policy, the decision of the Governor 
General in bis discretion is to be final 
The powers which the Governor General possesses 
of taking action in virtue of lus special responsibilities 
and m respect of the reserved subjects extends to the 
giving of directions to the Railway Authority, and, since 
this Authority is a Federal Authority, m the event of 
a breakdown of the Constitution ho may assume to 
himself their powers 
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Except in such classes of cases as may be specified in 
regulations to be made by the Ecderal Government, the 
Railway Authority is not to acquire or dispose of any 
land, and, when it is necessary for them to acquire 
compulsorily any land for the purposes of their func- 
tions, the Federal Government is to cause that land to 
be acquired on their behalf and at their expense. 

Under the joint operation of section 185 and the 
eighth schedule to the Act, the Ecderal Railway 
Authority is to be a body corporate which limy sue and 
be sued in that name and in the like manner and in the 
like cases as a company operating a railway may sue 
and be sued. Contracts made by or on behalf of the 
Authority are to bo enforceable by or 'against the 
Authority and not the Federation. 

II. THE RAILWAY TRIBUNAL 

Tho Railway Authority and every Federated State 
are to exercise their powers in relation to tho railways 
with which they are respectively concerned so as to 
afford afi reasonable facilities for the receiving, forward- 
ing, and delivery of traffic upon and from those rail- 
way's, and so as to secure that there shall bo between 
one railway system and another no unfair discrimination 
by the granting of undue preferences or otherwise and 
no unfair or uneconomic competition. Complaints that 
these provisions have not been complied with are to bo 
made to and determined by a body called the Railway 
Tribunal. 

If the Railway Authority, in tho cxerciso of any execu- 
tive authority' of tho Federation in relation to inter- 
change of traffic or maximum or minimum rates and 
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fares or station or service terminals, give any direction 
to a Federated State, the State may complain that the 
direction discriminates unfairly against the railways 
of the State or imposes on the State an obligation to 
afford facilities which are not in the circumstances 
reasonable. Such complaints are to be determined by 
the Railway Tribunal. 

The composition and jurisdiction of this Court is pro- 
vided for by section 196. It is to consist of a President 
and two other persons to he selected to act in each case 
by the Governor-General from a panel of eight persons 
appointed by him and having railway, administrative 
or business experience. The President is to be such one 
of the judges of the Federal Court as may be appointed 
for the purpose by the Governor-General after consulta- 
tion with the Chief Justice of India. 

The jurisdiction of the Tribunal is to adjudicate upon 
the complaints mentioned and upon objections raised 
with respeot to the construction or reconstruction of 
railways. For the purpose of exercising this jurisdiction 
the Tribunal may make such orders, including interim 
orders, orders varying or discharging a direction or 
order of the Federal Railway Authority, orders for the 
payment of compensation or damage and of costs, and 
order. s for the production of documents and! the attend- 
ance of witnesses, as the circumstances of the case may 
require; and it is to be the duty of the Railway Authority 
and of every Federated State and of every person or 
authority affected to give eifect to any such order. 

An appeal is to lie to the Federal Court from any de- 
cision of the Railway Tribunal on a question of law. 
Judgment of the Federal Court on the hearing of such 
appeal is to be final. 
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of mind or body if the Judicial Committee of the Privy 
Council, on reference being made to them by His 
Majesty, report that the judge ought on any such ground 
to be removed 

A person is not qualified for appointment as a judge 
of the Federal Court unless he — 

(а) has been for at least five years a judge of a High 
Court in British India or m a Federated State, or 

(б) is a barrister of England or Northern Ireland of 
at least ten years’ standing, or a member of the 
Faculty of Advocates m Scotland of at least ten 
years’ standing or 

(c) has been for at least ten years a pleader of a 
High Court m British India or m a Federated 
State or of two or more such Courts m succession 
(Note — The expression “ pleader ” includes advocate ) 

A person is not, however, to be qualified for appoint- 
ment as Chief Justice of India unless he is, or when first 
appointed to judicial office was, a barrister, a member 
of the Faculty of Advocates or a pleader Further in re 
lation to the Chief Justice of India for the references in 
paragraphs (6) and (c) above to ten years there are to he 
substituted references to fifteen years 

The Federal Court will sit at Delhi and at such other 
place or places, if any, as the Chief Justice of India may, 
with the approval of the Governor-General, from tune to 
time appoint It will have — 

1 An original jurisdiction 

2 An appellate jurisdiction in appeals from High 
Courts in British India. 

3 An appellate jurisdiction in appeals from High 
Courts m Federated States 
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The original jurisdiction of the Federal Court is thus 
defined in the Act — 

204. — (1) Subject to the provisions of this Act, the 
Federal Court shall, to the exclusion of any other court, 
have an original jurisdiction in any dispute between 
any two or more of the following parlies, that is to say, 
the Federation, any of the Provinces or any of the 
Federated States, if and in so far as the dispute in- 
volves any question (whether of law or fact) on which 
the existence or extent of a legal right depends: 

Provided that the said jurisdiction shall not extend 
to — 

(a) a dispute to which a State is a party, unless the 
dispute — 

(i) concerns the interpretation of this Act or 
of an Order in Council made thereunder, or the 
extent of the legislative or executive authority 
vested in the Federation by virtue of the Instru- 
ment of Accession of that State; or 

(ii) arises under an agreement made under 
Part VI of this Act in relation to the administra- 
tion in that State of a law of the Federal Legisla- 
ture, or otherwise concerns some matter with re- 
spect to which the Federal Legislature has power 
to make laws for that State; or 

(iii) arises under an agreement made after the 
establishment of the Federation, with the ap- 
proval of His Majesty’s Representative for the 
exercise of the functions of the Crown in its rela- 
tions with Indian States, between that State and 
the Federation or a Province being an agreement 
which expressly provides that the said jurisdic- 
tion shall extend to such a dispute; 

(b) a dispute arising under any agreement which 
expressly provides that the said jurisdiction shall 
not extend to such a dispute. 
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(2) The Federal Court in the exercise of its original 
jurisdiction shall not pronounce any judgment other 
than a declaratory judgment. 

It is to be observed that the section refers to a dispute 
involving “any question (whether of law or fact) on 
which the existence or extent of a legal right depends” 
In Warren v Murray (1894, 2 QB 648), Lord Esher, 
M R , said that the actual legal rights of the parties 
meant their equitable as well as their Common Law 
rights 

“Substantial Question op Law” 

Section 205 deals with the appellate jurisdiction of 
the Federal Court m appeals from High Courts m 
British India It is to be observed that an appeal will 
he from any judgment, decree or final order of a High 
Court “if the High Court certifies that the case involves 
a substantial question of law as to the interpretation 
of this Act or any Order in Council made theieunder ’ 
The section is as follows — 

205 —(1) An appeal shall he to the Federal Court 
from any judgment, decree or final order of a High 
Court m British India, if the High Court certifies that 
the case involves a substantial question of law as to 
the interpretation of this Act or any Order in Council 
made thereunder, and it, shall he the dufrf of everjf 
High Court m British India to consider m every case 
whether or not any such question is involved and of its 
own motion to give or to withhold a certificate accord- 
ingly 

(2) Where such a certificate is given, any party in 
the case may appeal to the Federal Court on the ground 
that any such question as aforesaid has been wrongly 
decided, and on any ground on which that party could 
have appealed without special leave to His Majesty in 
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Council if no such certificate had been given, and, with 
the leave of the Federal Court, on any other ground, 
and no direct appeal shall lie to His Majesty in Council, 
either with or without special leave. 

Appeals from India to the Judicial Committee of the 
Privy Council are provided for by sections 109-112 of 
the Indian Code of Civil Procedure. 

The words “substantial question of law” occur in 
section 110 of the Code — “and where the decree or 
final order appealed from affirms the decision of the 
Court immediately below the Court passing such decree 
or final order, the appeal must involve some substantial 
question of law”. In Karuppanan Servai v. Srinivasan 
Chetti (1901, L.R., 29 I.A. 38), where the Madras High 
Court gave leave to appeal stating by their Order, 
“There seems to be a point of law, which, however, 
does not appear to have been argued here”, the Judioial 
Committee dismissed the appeal without a hearing. In 
Hanuman Prasad v. Bhagwati Prasad (1902, 24 I.L.R. 
All. 236), it was suggested that the words “substantial 
question of law” mean a question of great public or 
private importance. 

Enlargement or Appellate Jurisdiction 

By section 206 of the Act power is given to the Pederal 
Legislature, where the sanction of the Governor-General 
for the introduction of the measure has been obtained, 
to provide by Act that in such civil cases as may bo 
specified therein an appeal shall lie to the Federal Court 
from a judgment decree or final order of a High Court 
in British India without any certificate. No appeal, 
however, is to lie under any such Act unless — 

L 
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(а) the amount or value of the subject matter of the 
dispute m the court of first instance and still m 
dispute on appeal was and is not less than fifty 
thousand rupees or such other sum not less than 
fifteen thousand rupees as may he specified hy 
the Act, or the judgment decree or final order 
involves directly or indirectly some claim or 
question respecting property of the like amount 
or value, or 

(б) the Federal Court gives special leave to appeal 

If the Federal Legislature thus enlarges the appellate 
jurisdiction of the Federal Court consequential pro 
vision may also be made for the abolition m whole or in 
part of direct appeals m civil cases from High Courts in 
British India to the Judicial Committee of the Privy 
Council, either with or without special leave 
The provision for the enlargement of the appellate 
jurisdiction of the Federal Court takes the place of the 
proposal contained in the White Paper (Cmd 4268) for 
the establishment of a separate Supreme Court to hear 
appeals from the Provincial High Courts The Joint 
Select Committee did not feel able to recommend the 
adoption of this proposal “A Supreme Court of this 
kind”, the Report pointed out, “would be independent 
of and in no sense subordinate to the Federal Court, 
but it would be impossible to avoid a certain overlapping 
of jurisdictions, owing to the difficulty of determining 
m particular cases whether or not a constitutional issue 
was raised by a case under appeal This might involve 
the two Courts in undignified and very undesirable 
disputes ” In the event of the appellate jurisdiction of 
the Federal Court being enlarged, the Joint Select 
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Committee assumed that the Court would sit in two 
Chambers, the first dealing with federal cases and the 
second with British India appeals. Effect is given to 
this view by section 214 of the Act which enacts' that, 
if the Federal Legislature makes })rovision for enlarging 
the appellate jurisdiction of the Court, the rules shall 
proride for "the constitution of a special division of the 
Court for the purpose of deciding all cases which would 
have been within the jurisdiction of the Court even if 
its jurisdiction had not been so enlarged”. 

Under section 207 of the Act an appeal will lie to the 
Federal Court from a High Court in a Federated State 
by way of special ease to be stated on the ground that 
a question of law has been wrongly decided. Such ques- 
tion must bo one which — 

(i) concerns the interpretation of the Act or of an 
Order in Council made thereunder ; or 

(ii) concerns the extent of the legislative or executive 
authority vested in the Federation by virtue of 
the Instrument of Accession of that State; or 

ytii) carets uiYutr cm cigimntsA. nwaie wtei Feat VI 
of the Act (which deals with administrative 
relations between Federation, Provinces and 
States) in relation to the administration in that 
State of a law of the Federal Legislature. 

Appeals to Pkivy Council 

Section 208 provides that an appeal may be brought 
to the Judicial Committee of the Privy Council from a 
decision of the Federal Court as follows — 

Without leave — From any judgment of the Federal 

Court given in the exercise of its original jurisdiction 
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in any dispute which concerns the interpretation of the 
Act or of an Order in Council made thereunder, or the 
extent of the legislative or executive authority vested 
in the Federation by virtue of the Instrument of Ac- 
cession of any State, or arises under an agreement 
made under Part VI of the Act in relation to the ad- 
ministration in any State of a law of the Federal Legis- 
lature. 

By leave of the Federal Court or of His Majesty in 
Council — In any other case. 

In the construction of statutes and all written instru- 
ments the Judicial Committee of the Privy Council have 
consistently acted on the golden rule referred to by 
Lord Wensleydale in Grey v. Pearson (1S57, 6 H.L. 
Cas. 61) atp. 106 — “ ... in construing . . . statutes and 
all written instruments the grammatical and ordinary 
sense of the words is to be adhered to, unless that would 
lead to some absurdity or some repugnance or incon- 
sistency with the rest of the instrument, in which case 
the grammatical and ordinary sense of the words may 
be modified, so as to avoid that absurdity and incon- 
sistency, but no farther". 

Another rule of statutory interpretation was stated 
thus by Lord Justico James iu Greaves v. Tofield (1880, 
14 Ch. D. 563) at p. 571 — "If an Act of Parliament uses 
the same language which was used in a former Act of 
Parliament referring to the same subject, and passed 
with the same purpose, and for the 6ame object, the 
safe and well-known rule of construction is to assume 
that the Legislature when using well-known words 
upon which there have been well-known decisions uses 
those words in the sense which the decisions have at- 
tached to them”. To the rule as so stated Lord Mac- 
millan, in Barras v. Aberdeen Steam Trawling and 
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Fishing Company Limited (1933, A.C. -102) at p. 4-17, 
said he was prepared wholeheartedly to subscribe. 

In Simms v. The Registrar of Probates (1900, A.C. 
323) — an appeal from the Supreme Court of South 
Australia — Lord Hobhouse, speaking for the Judicial 
Committee in relation to the construction of a statute 
said, “It is quite true, ns Bundcy J • intimates when hois 
pointing out the severity of the law, that Courts must 
nevertheless construe it according to its true meaning. 
But where there are two meanings each adequately 
satisfying the language, and groat harshness is pro- 
duced by one of them, that- has legitimate influence in 
inclining the mind to the other.” 

The principles upon which the Judicial Committee 
have acted in granting special leave to appeal from the 
Supreme Court of the Dominion of Canada (and Federal 
Courts in other self-governing Dominions) wore stated 
thus in Prince v. Gagnon (1SS2, 8 App, Gas. 103) — 
“Their Lordships are not prepared to advise Her 
Majesty to exercise her prerogative by admitting an 
appeal to Her Majesty in Council from the Supremo 
Court of the Dominion, save where the caso is of gravity 
involving matter of public interest or some important 
question of law, or affecting property of considerable 
amount or where the ease is otherwise of some public 
importance or of a very substantial character”. See also 
Clerque v. Murray (1903, A.C. C21). 

The Judicial Committee will not review criminal 
proceedings unless it be shown that by a disregard of 
the forms of legal process or by some violation of the 
principles of natural justice or otherwise substantial and 
grave injustice has been done (In re Abraham Mallory 
Dillet, 1887, 12 App. Cas. 459). In Mohindar Singh u. 
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The King-Emperor (1932, LR, 59 I A 233), Lord 
Dunedin said their Lordships had frequently stated that 
they do not sit as a Court of Criminal Appeal For them 
to interfere with a criminal sentence there must be 
something so irregular or so outrageous as to shock the 
very basis of justice Such an instance was found in 
Dillet’s case, which has always been held to be the lead 
mg authority on such matters 

It will have been observed that section 110 of the 
Act — which is set out in Chapter VII of this book — 
preserves the prerogative right of His Majesty to grant 
special leave to appeal from any Court 

* We may perhaps pomt out”, said the Joint Select 
Committee m then Report, “that the jurisdiction of the 
Privy Council in relation to the States will be based upon 
the voluntary act of the Rulers themselves, i e their 
Instruments of Accession” 

Federal Court Decisions 

Where the Federal Court allows an appeal it is to 
remit the case to the Court from which the appeal was 
brought with a declaration as to the judgment, decree or 
order which is to be substituted for the judgment, de 
cree or order appealed against The Court from which 
the appeal was brought is to give effect to the decision 
of the Federal Court 

Under section 210 all authorities, civil and judicial, 
throughout the Federation are to act in aid of the 
Federal Court 

Section 212 provides that the law declared by the 
Federal Court and by any judgment of the Privy 
Council shall, so far as applicable, he recognised as bind 
mg on all Courts m British India It is also to be bind 
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ing in any Federated State so far as respects the applica- 
tion and interpretation of this Act or any other Order in 
Council thereunder or any other matter with respect to 
which the Federal Legislature has power to make laws 
in relation to the State. 

Advisory Jurisdiction 

Authority is given to the Governor-General hy section 
213 to consult the Federal Court if at any time it appears 
to him that a question of law has arisen or is likely to 
arise which is of such a nature and of such public im- 
portance that it is expedient to obtain the opinion of the 
Court upon it; and the Court may, after such hearing as 
they think fit, report to the Governor-General thereon. 
No report is to be made under this section save in accord- 
ance with an opinion delivered in open Court with the 
concurrence of a majority of the Judges present at the 
hearing. Dissenting opinions may, however, be delivered. 

This advisory jurisdiction of the Federal Court is 
analogous to that possessed by the Privy Council under 
section 4 of the Judicial Committee Act 1833, which 
provides that His Majesty may refer to the Committee 
for hearing or consideration any matters whatsoever as 
His Majesty may think fit, and that the Committee 
shall thereupon hear and consider the same, and shall 
advise His Majesty thereon. A case where this procedure 
was adopted is In re Piracy Jure Gentium (1934, 
A.C. 580). 

Procedure under the Judicial Committee Act 1833, 
differs from that under section 21 3 in one respect — dis- 
senting judgments are not delivered in the Privy 
Council. In allowing expression of dissent the Federal 
Court follows the practice of the International Court at 
The Hague. 
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All proceedings in the Federal Court will be in the 
English language. 


H. THE HIGH COURTS IN BRITISH INDIA 

Under section 219 the following Courts are deemed to 
be High Courts for the purposes of the Act — 

The High Courts in Calcutta, Madras, Bombay, 
Allahabad, Lahore, and Patna. 

The Chief Court in Oudh. 

The Judicial Commissioner’s Courts in the Central 
Provinces and Berar, in the North-West Frontier Pro- 
vince and in Sind. 

Any other Court in British India constituted or re- 
constituted as a High Court. 

Any other comparable Court in British India which 
His Majesty in Council may declare to be a High Court 
for the purposes of the Act. 

Courts were established in Bengal, Madras and Bom- 
bay by a Charter of George I in 1726. That Charter 
gave an appeal to His Majesty in Council. The statute 
37 Geo. Ill, o. 142 — “an Act for the better administra- 
tion of justice at Calcutta, Madras and Bombay”— 
authorised the issue of Letters Patent whereby Supreme 
Courts were established. Then in 1861, by the statute 
24 & 25 Viet. c. 104 — “an Act for establishing High 
Courts of Judicature in India” — the Crown was em- 
powered to erect and establish by Letters Patent High 
Courts of Judicature at Calcutta, Madras and Bombay. 
These Courts were in fact constituted pursuant to that 
Act by Letters Patent dated 28th December 1865, 
which contained rules defining their jurisdiction, civil 
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and criminal, and providing for appeals to the Privy 
Council. 

Letters Patent establishing a High Court for tho 
North-Western Provinces, now called the High Court of 
Judicature at Allahabad, were issued in 18GG. The High 
Court at Patna was established in 191G and that at 
Lahore in 1919. 

The Chief Court in Oudli was established in 192G in 
place of a Judicial Commissioner’s Court. Its jurisdic- 
tion corresponds substantially to that of a High Court. 

Prior to the passing of the new Act, tho High Court 
at Calcutta was mainly under the jurisdiction of the 
Central Government. The other High Courts were under 
the jurisdiction of the local Governments. The Joint 
Select Committee reported in favour of bringing the 
Calcutta High Court into the same relationship with tho 
Bengal Government as that obtaining between all other 
High Courts and their respective Provincial Govern- 
ments; and the new Act makes provision accordingly. 

Appointment of Judges 

Every High Court mil consist of a Chief Justice and 
"such other judges as His Majesty may from time to time 
deem it necessary to appoint". 

Thus the former statutory requirement that not less 
than one-third of tho Judges of every High Court must 
have been called to the English, Scottish or Irish Bar, 
and that not less than one-third must be members of the 
Indian Civil Service, is abrogated. “Wo are informed”, 
said the Joint Select Committee in their Report, “that 
the rigidity of this rule has sometimes cansed difficulty 
in tho selection of Judges”. They expressed themselves 
as clear, however, that the Indian Civil Service Judges 
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aie an important and valuable element m the judiciary, 
and that their presence adds greatly to the strength of 
the High Courts 

Before the Act the Indian Civil Service Judges were 
not eligible for permanent appointment as Chief Justice 
of a High Court His Majesty’s freedom of choice is no 
longer fettered in this respect 

“We need hardly add”, said the Joint Select Com 
mittee, “that our acceptance of the proposal to abrogate 
the statutory proportion so far as barristers are con 
cerned implies no doubt as to the necessity of contmu 
mg, in the interests of the maintenance of British legal 
traditions to recruit a reasonable proportion of bar 
risters or advocates from the Hinted Kingdom as Judges 
of the High Courts ” 

Every Judge of a High Court is to be appointed hy 
His Majesty and is to hold office until he attains the age 
of sixty years (As has been noted, the retiring ago of a 
Judge of the Federal Court is sixty five years ) But he 
may resign his office, and he may he removed there 
from in the same manneT as a Judge of the Federal 
Court 

A person is not qualified for appointment as a Judge 
of a High Court unless he — 

(а) is a barrister of England or Northern Ireland of 
at least ten years’ standing or a member of the 
Faculty of Advocates in Scotland of at least ten 
years’ standing, or 

(б) is a member of the Indian Civil Service of at least 
ten years’ standing who has for at least three 
years served as or exercised the powers of a Die 
tnct Judge, or 
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(c) has for at least five years held a judicial office in 
British India not inferior to that of a subordinate 
judge or judge of a 6mall cause court; or 

(d) has for at least ten years been a pleader of any 
High Court or of two or more such Courts in suc- 
cession. 

A person is not, however, unless he is, or when first 
appointed to judicial office was, a barrister, a member 
of the Faculty of Advocates or a pleader, to bo qualified 
for appointment as Chief Justice of any High Court con- 
stituted by Letters Patent until he has served for not less 
than three years as a judge of a High Court. 

The jurisdiction of existing High Courts is main- 
tained. 

Every High Court will have superintendence over all 
courts in India for the time being subject to its appellate 
jurisdiction and may- 

fa) call for returns; 

(b) make and issue general rules and prescribe forms 
for regulating the practice and proceedings of 
such courts; 

(c) prescribe forms in which books, entries and 
accounts shall bo kept by the officers of any such 
courts; and 

(d) settle tables of fees to be allowed to the sheriff, 
attorneys and all clerks and officers of courts. 

Transfer of Cases to High Court 

Under section 225 if, on application, a High Court 
is satisfied that a case ponding in an inferior Court, 
being a case which the High Court has power to transfer 
to itself for trial, involves or is likely to involve the 
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question of the validity of any Federal or Provincial 
Act, it is to exercise that power. An application for this 
purpose is not to he made except, in relation to a 
Federal Act, by the Advocate-General for the Federa- 
tion. and, in relation to a Provincial Act, by the 
Advocate-General for the Federation or the Advocate- 
General for the Province. 

The Marquess of Zetland stated in the House of Lords 
on 4th July 1935 that the purpose of this section was 
to minimise the inconvenience caused by the possibility- 
of an Act being challenged as ultra vires. 

Until otherwise provided by Act of the appropriate 
Legislature, no High Court will have any original juris- 
diction in any matter concerning the revenue or con- 
cerning any act ordered or done in its collection. 

As in the case of the Federal Court, all proceedings 
in every High Court will be in the English language. 

in. DISTRICT JUDGES 

The appointment, posting and promotion of District 
Judges in any Province is to be made by the Governor 
of the Province, exercising his individual judgment. 
The High Court is to be consulted before a recommenda- 
thaic as, ts. tha uMteug -way niah, njjypntmnatii % 
submitted to the Governor. 

A person not already in the service of His Majesty is 
only to be eligible for appointment as a District Judge if 
he has been for not less than five years a barrister, a 
member of the Faculty of Advocates in Scotland, or a 
pleader, and is recommended by the High Court for 
appointment. - 

The expression “District Judge” is defined as in- 
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eluding additional district judge, joint district judge, 
assistant district judge, chief judge of a small cause 
court, chief presidency magistrate, sessions judge, addi- 
tional sessions judge and assistant sessions judge. 

IV. THE SUBORDINATE JUDIC IAR Y 

The Joint Select Committee were insistent in their 
Report upon the necessity of securing the independence 
of the subordinate Judiciary. “It is the Subordinate 
Judiciary in India”, they said, “who are brought most 
closely into contact with the people, and it is no less 
important, perhaps indeed even more important, that 
their independence should be placed beyond question 
than in the case of the superior Judges”. Effect is 
sought to he given to these views in sections 256 and 
256 of the Act. 

Section 265 deals with the subordinate civil judicial 
service which is defined as meaning “a service consist- 
ing exclusively of persons intended to fill civil judicial 
posts inferior to the post of district judge”. 

The Governor of each Province is required, after 
consultation with the Provincial Public Service Com- 
mission and with the High Court, to make rules defining 
the standard of qualifications to be obtained by persons 
desirous of entering this service. 

The Provincial Public Service Commission for each 
Province, after holding such examinations, if any, as 
the Governor may think necessary, are required from 
time to time to make a list or lists of the persons whom 
they consider fit for appointment to the subordinate 
civil judicial service. Appointments are to be made by 
the Governor from the persons included in the list or 
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lists “in accordance with such regulations as may from 
time to time be made by him as to the number of 
persons in the said service who are to belong to the 
different communities in the Province”. 

The posting and promotion of, and the grant of leave 
to, persons belonging to the subordinate civil judicial 
service of a Province, and holding any post inferior to 
that of District Judge, will be in the hands of the High 
Court. Any such person, however, will have the right of 
appeal provided by the Act. 

Section 258 deals with the subordinate criminal 
magistracy. It provides that no recommendation shall 
be made for the grant of magisterial powers or of 
enhanced magisterial powers to, or the withdrawal of 
any magisterial power from, any person save after con- 
sultation with the District Magistrate of the district in 
which he is working or with the Chief Presidency Magis- 
trate, as the case may he. 



CHAPTER XII 


THE SERVICES OP THE CROWN 

I. The Defence Forces 

II. The Civil Services 

III. Public Service Commissions 

IV. Indemnity for Past Acts 

V. Safeguarding of Pensions 

I. THE DEPENCE FORCES 

The Act provides that there shall be a Commander-in- 
Chief in India. He is to be appointed by His Majesty by 
Warrant under the Royal Sign Manual. 

Commissions in Indian forces are to be granted by 
the King or by the officer duly authorised in that behalf. 
Commissions can be granted to any person who might 
be, or has been, lawfully enlisted in the forces in 
India. 

The Act does not make provision for the complete 
Indianisation of the Army within a specified time. The 
Joint Select Committee were given to understand, how- 
ever, that the Governor-General’s Instrument of In- 
structions will formally recognise the fact that the de- 
fence of India must, to an increasing extent, be the con- 
cern of the Indian people and not of the United King- 
dom alone. In 1931 a scheme was introduced which 
provided for the Indianisation of the equivalent of one 
163 
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Cavaby Brigade and one Infantry Division complete 
with all arms and ancillary services. 

The Joint Select Committee were assured that the 
scheme had been initiated by the military authorities in 
India with the fullest sense of then responsibility in the 
matter, and that further developments will depend 
upon the success of the experiment. 

The Secretary of State, acting in concurrence with 
his Advisers, is to he the ultimate authority for deciding 
the conditions of service which are to govern the forces 
of the Crown in India. In particular, it is specifically 
enacted that rights of appeal enjoyed immediately 
prior to the passing of the Act shall remain. 

a. THE CIVIL SERVICES 

Every person who is a member of a civil service of the 
Crown in India or holds any civil post under the Crown 
in India holds office during His Majesty’s pleasure. It 
follows that a civil servant has no right of action 
against the Crown for wrongful dismissal (Dunn v. The 
Queen (1896), 1. Q.B. 116 ). Notwithstanding the exist- 
ence of this general rule, section 240 (4) enacts that any 
contract under which a person, not being a member of a 
civil service of the Crown in India, is appointed under 
the Act to hold a service post may — if the Governor- 
General or, as the case may be, a Governor, deems it 
necessary in order to secure the services of a person 
having special qualifications — provide for the payment 
to him of compensation if before the expiration of an 
agreed period that post is abolished or he is, for reasons 
not connected with any misconduct on his part, re- 
quired to vacate it. 
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Protkctiox against Dismissal 

Protection n gainst dismissal by any authority sub- 
ordinate to the authority by whom ho was appointed 
is secured to every member of the civil services. In ad- 
dition, the Act. specifically provides that no member 
shall be dismissed or reduced in rank until he has been 
given a reasonable opportunity of showing cause against 
the action proposed to be taken against him. This rule 
is not to apply, however — 

(a) where a person is dismissed or reduced in rank on 
the ground of conduct which has led to his con- 
viction on a criminal charge; or 

(t) where an authority empowered to dismiss a mem- 
ber or reduce him in rank is satisfied that for somo 
reason, to be recorded by that authority in 
writing, it i« not reasonably practicable to give to 
that person an opportunity of showing cause. 

The Secretary of Slate is to continue to make ap- 
pointments to t ho civil services known ns the Indian 
Civil Service, the Indian Medical Service (Civil) and 
the Indian Police Service (to be known hereafter ns “1 ho 
Indinn Police”). He is also authorised to make appoint- 
ments to any service or services which he may deem it 
necessary to establish for the purpose of securing the 
recruitment of suitable persons to fill civil posts in con- 
nection with the discharge of any functions of the 
Governor-General which the Governor-General is by or 
under the Act required to exorcise in his discretion. 

The Secretary of State is empowered by section 247 to 
regulate the conditions of service of all persons ap- 
pointed by him. 

M 
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Grant or Compensation 

Section 249 makes provision for the granting of com 
pcnsation to any civil servant appointed by the Secre 
fcary of State m Council before the passing of the Act, 
whose conditions of service have been adversely affected 
by it In order to provide for contingencies which it was 
impossible to foresee, the Secretary of State is also em- 
powered under the same section to award compensation 
to any officer appointed by him in any other case in 
which he considers it to bo just and equitable that com- 
pensation should be awarded 

Compensation awarded under the provisions of sec 
tion 249 is to be paid out of the revenues of the Pedera 
tion, or, if the Secretary of State so directs, out of the 
revenues of a Province 

Appointments to the other civil services are to bo 
made— 

(а) m the case of services of the federation, and posts 
m connection with the affairs of the federation, 
by the Governor General or such person as he may 
direct 

(б) m the case of services of a Province, and posts in 
connection with the affairs of a Province, by the 
Governor or suok person as he may direct 

Conditions of Service 

The Governor General, or some other peison author 
ised by him, is to make rules legulating the conditions 
of service of those persons employed m connection with 
the affairs of the federation A similar duty falls upon 
Governors with respect to Provincial civil services 
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Section 241 (3) enacts tlmt. rules so made are to 
secure — 

(«) that-, in the case of a person who before t lie com- 
mencement of Part III of the Act. (the establish- 
ment. of Provincial Autonomy) was serving His 
Majesty in a civil capacity in India, no order which 
alters or interprets to his disadvantage any rule 
by which his conditions of service are regulated 
shall be made except by an authority which would 
have been competent to make such an order on 
Rth March 1 026, or by some person empowered 
by the Secretary of State to give directions in that 
respect; 

[h) that every such person ns aforesnid shall have the 
same rights of appeal to the same authorities from 
any order which — 

(i) punishes or formally censures him; or 

(ii) alters or interprets to his disadvantage nny rule 
by which his conditions of service arc regu- 
lated; or 

(iii) terminates his appointment otherwise than upon 
his reaching the ago fixed for superannuation, 

as ho would have had immediately before the 
commencement of Part III of the Act, or such 
similar rights of appeal to such corresponding 
authorities as may bo directed by the Secretary 
of State or by some person empowered by the 
Secretary of State to give directions in that 
respect; 

(c) that every other person serving His Majesty in a 



168 


INDIA’S HEW CONSTITUTION 


CEAP.' 


civil capacity in India shall have at least one ap- 
peal against any such order as aforesaid, not being 
an order of the Governor-General or a Governor. 

With respect to other service matters, the appro- 
priate Legislature may make regulations. This power, 
however, is subject to the provisions of section 247, 
which authorises the Secretary of State to regulate the 
conditions of service of officers appointed by him. 

Under section 258 (1), provision is made for the pro- 
tection of officers now serving. Civil posts in a Central 
Service Class I, a Central Service Class II, a Railway 
Service Class I, a Railway Service Class II or a Provin- 
cial Service are not to be abolished if their abolition 
would adversely affect any person who, immediately be- 
fore the commencement of Part III of the Act, was a 
member of any such service. This general rule is subject 
to the power of the Governor-General and the Gov- 
ernors, exercising their individual judgments, to abolish 
posts in connection with the affairs of the Federation 
and Provinces respectively. 

In addition, section 258 (2) enacts that the Governor- 
General and the Governors alone are authorised to make 
rules or orders which adversely affect the pay, allow- 
ances or pensions of any person who was serving in a 
Central Service Class I, a Railway Service Class I or 
a Provincial Service before the commencement of 
Part III of the Act. 

This authority of the Governor-General does not apply 
to those members of the specified services who have 
been appointed by the Secretary of State or are officers 
in His Majesty’s forces. With respect to these two classes 
of civil servants, the Secretary of State alone is em- 



XII THE SERVICES OF THE CROWN 1G9 

powered to abolish their offices or make rules adversely 
affecting their pay, allowances or pensions. 

in. PUBLIC SERVICE COMMISSIONS 

Under section 2G4, Federal and Provincial Public 
Service Commissions are to be established. Provision 
is made whereby the same Provincial Commission will 
be enabled to serve two or more Provinces jointly; or 
alternatively, it will be open to a Province to make use 
of the services of the Federal Public Service Commis- 
sion, subject to an agreement with the Federal authori- 
ties. 

It will be the duty of the Federal and Provincial Pub- 
lic Service Commissions to conduct examinations for 
appointments to the services of the Federation and 
Provinces respectively. 

Subject to the powers of the Secretary of State, the 
Governor-General and the Governors to decreo other- 
wise with respect to appointments made by each of 
them in their discretion, these Commissions are to bo 
consulted — ■ 

(а) on all matters relating to methods of recruitment 
to civil services and for civil posts; 

(б) on the principles to be followed in making appoint- 
ments to civil services and posts, and in making 
promotions and transfers from one service to 
another, and on the suitability of candidates for 
such appointments, promotions or transfers; 

(c) on all disciplinary matters affecting a person 
serving His Majesty in a civil capacity in India, 
including memorials or petitions relating to such 
matters; < 
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(d) on any claim by or in respect of a person who is 
serving or has served His Majesty m a civil 
capacity in India that any costs incurred by him 
in defending legal proceedings instituted against 
lnm in respect of acts done or purporting to be 
done in the execution of his duty should be paid 
out of the revenues of the Federation or, as the 
case may be, tbe Province, 

(e) on any claim for the award of a pension in respect 
of injuries sustained by a person while serving 
His Majesty m a civil capacity in India, and any 
question as to the amount of any such award 

Section 266 (4) provides that this provision is not to 
be construed as requiring a Public Service Commission 
to be consulted with respect to the manner m which ap 
pomtments and posts are to be allocated as between the 
various communities in the Federation or a Province or, 
in the case of the subordinate ranks of the various police 
forces m India, with respect to any of the matters men 
tioned in Bub paragiaphs (a), (6) and (c) above 

The Governor General or, as the case may be, a 
Governor, may refer any other matter to a Public 
Service Commission 

Under section 267 an Act of the Federal Legislature 
or a Provincial Legislature may provide for the exercise 
of additional functions by the Federal Public Service 
Commission or as the case may be, the Provincial 
Public Service Commission A proviso adds, however, 
that — 

(a) no Bill or amendment for such a purpose shall 
be introduced or moved without the previous 
sanction of the Governor General in his discretion 
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or, in the case of n Provincial Legislature, of the 
Governor in his discretion; and 
[b) it shall be a term of every such Act that the 
functions conferred by it shall not be exercis- 
able — 

(i) in relation to any person appointed to a service 
or a post by the Secretary of State or the 
Secretary of State in Council, any officer in Ilis 
JInjesty’s forces, or any holder of a reserved 
post, except with the consent of the Secretary 
of State; or 

(ii) where the Act is a Provincial Act, in relation to 
any person who is not a member of one of the 
services of the Province, except with the consent 
of the Governor-General. 


IV. INDEMNITY POR PAST ACTS 

Section 270 (1) and (2) provides an indemnity for past 
acts. It is enacted that — 

270. — (1) No proceedings civil or criminal shall be 
instituted against any person in respect of any act done 
or purporting to be done in the execution of his duty 
as a servant of the Crown in India or Burma before the 
relevant date, except with the consent, in the case of a 
person who was employed in connection with the af- 
fairs of the Government of India or the affairs of 
Burma, of the Governor-General in his discretion, and 
in the case of a person employed in connection with the 
affairs of a Province, of the Governor of that Province 
in his discretion. 

(2) Any civil or criminal proceedings instituted, 
whether before or after the coming into operation of 
this Part of this Act, against any person in respect of 
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any act done ox purporting to be done in tbe execution 
of his duty as a servant of the Crown in India or Burma 
before the relevant date shall be dismissed unless the 
court is satisfied that the acts complained of were not 
done in good faith, and where any such proceedings 
are dismissed the costs incurred by the defendant shall, 
in so far as they are not recoverable from the persons 
instituting the proceedings, be charged, in the case of 
persons employed in connection with the functions 
of the Governor-General in Council or the affairs of 
Burma, on the revenues of the Federation, and in the 
case of persons employed in connection with the affairs 
of a Province, on the revenues of that Province. 

For the purposes of this section the expression “the 
relevant date’ ’ means, in relation to acts done by persons 
employed about tbe affaire of a Province or about the 
affairs of Burma, the commencement of Part III of the 
Act (the establishment of Provincial Autonomy), and in 
relation to acts done by persons employed about the 
affairs of the Federation, the date of the establishment 
of the Federation. 


V. SAFEGUARDING OF PENSIONS 
Under section 247 the pensions of persons appointed 
to a civil service 'by the Secretary ol State are to ’do 
charged upon the revenues of the Federation. It follows 
that estimates of expenditure relating to pensions will 
not be submitted to the vote of the Legislature. 

Pensions of retired officers and the pensions of their 
dependants are to be exempt from Indian taxation if 
the pensioner is residing permanently outside India. 

As an additional safeguard for pensions the Governor- 
General is to have a special responsibility for “tbe se- 
curing to, and to the dependants of, persons who are 
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or have been members of the public services of any 
rights provided or preserved for them by or under this 
Act and the safeguarding of their legitimate interests”. 

On 4th July 1935 the Marquess of Zetland pointed 
out in the House of Lords that in respect of this special 
responsibility the Governor-General -will bo noting upon 
his individual judgment; and, ns will be remembered, 
under section 14, when ho is so acting, ho has to accept 
the instructions of the Secretary of State. If the money 
required for paying pensions is not actually available, 
the Secretary of State is empowered, if he considers it 
necessary, to instruct the Governor-General to borrow 
in sterling in London on the security of the revenues 
of India. 

Family Pension Funds 

The Act also contains detailed provisions as to- 
la) The Indian Military Widows and Orphans Fund. 

(6) The Superior Sendees (India) Family Pension 
Fund. 

(c) A Fund to be formed out of the moneys contri- 
buted and to bo contributed under the Indian 
Military Service Family Pension Regulations. 

(d) A Fund to be formed out of the moneys contri- 
buted and to be contributed under the Indian 
Civil Service Family Pension Rules. 

Under section 273 His Majesty may by Order in 
Council provide for the vesting in Commissioners of the 
various funds, which are then to be invested by them. 
It follows that from the date of such Order these funds 
will cease to be charged upon the revenues of India. 

The transfer from the revenues of India to invest- 
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ments may result in variations in the amounts of the 
benefits payable. Subscribers and beneficiaries who are 
apprehensive of a reduction of benefits as a result of 
such transfer may object, and if any objection is so 
made — 

(а) So much of any money in the hands of the Gov- 
ernor-General as represents the interest of the ob- 
jector shall not be transferred to the Commis- 
sioners, but shall be dealt with as part of the 
revenues of the Federation; and 

(б) in lieu of any pensions which might be payable 
out of the said funds to or in respect of the ob- 
jectors there shall be payable out of the revenues 
of the Federation to or in respect of them such 
pensions on such conditions as may be specified 
in rules to be made by the Secretary of State. 



CHAPTER XI H 


THE SECRETARY OF STATE 

The Secretary' of State for India is the Crown’s re- 
sponsible agent for the exercise of all authority vested 
in the Crown in relation to the affairs of India. It is to 
the Secretary of State that the Governor-General and 
the Governors are constitutionally responsible for the 
exercise of their special powers or when acting in their 
discretion. By reason of the conventions of the British 
Constitution, this Minister is always a member of the 
Cabinet and of Parliament, to which bodies he is re- 
sponsible for his actions. 

Dissolution of Council of India 

Under existing statutory provisions, the Secretary 
of State, in addition to his authority as responsible 
agent of the Crown, exercised authority which he 
derived directly from powers vested in the Court of 
Directors and the Court of Proprietors of the East 
India Company. In the exercise of certain powers, 
specified by statute, the Secretary of State had to seek 
the advice of, and act in conjunction with, the Council 
of India, the two together being known as the Secretary 
of State for India hi Council. The Council itself con- 
sisted of the Secretary of State and not fewer than 
eight nor more than twelve members, of whom at least 
one-half must have served or resided in India for ten 
years or more. The Secretary of State in Council had 
175 
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power to dispose of real or personal estate vested in the 
Crown, to raise money by way of mortgage, and to make, 
vary and discharge contracts. At meetings of the 
Council, questions were decided by a majority vote, but 
the Secretary of State, could, if he thought fit, overrule 
the Council except on certain matters for the decision 
of which a majority of the Council present and voting 
was required. These matters were — 

(1) grants or appropriation of any part of the revenues 
of India; 

(2) the sale or disposal of real or personal estate and 
the raising of money thereon by mortgage or 
otherwise; 

(3) the making of contracts, including instruments of 
contraot of oivil offices in India; 

(4) the application to the Government of India and 
the Local Governments of authority to perform on 
behalf and in the name of the Secretary of State in 
Council any of the obligations of the last two heads; 

(5) the passing of any order affecting the salaries of 
members of the Governor-General’s Council; and 

(6) the making of rules regulating various matters 
connected with the Indian Public Services. 

Under the Government of India Act 1858, section 65 
(re-enacted in the Government of India Act 1915, 
section 32), suits by or against the Government of India 
or any Local Government or any official in their em- 
ployment, had to he instituted in the name of the Secre- 
tary of State in Counoil. 

In the Report of the Joint Select Committee, it was 
pointed out that under a system of responsible govern- 
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ment in India, the Secretary of State in Counoil was 
an anomaly. It would no longer be necessary, for ex- 
ample, with the transfer of responsibility for finance to 
Indian Ministers, that there should continue to be a 
body in the United Kingdom with a statutory control 
over the decisions of the Secretary of State in financial 
matters. In order to avoid the inconsistency between 
the doctrine of ministerial responsibility and the exist- 
ence of certain of the powers of the Secretary of State in 
Council, section 278 (8) of the Act provides that the 
Council of India, as existing immediately before the 
commencement of Part III of this Act (the establish- 
ment of Provincial Autonomy), shall be dissolved; and 
section 2 enacts that “any rights, authority and juris- 
diction . . . heretofore exercisable in or in relation to any 
territories in India” by the Secretary of State or the 
Secretary of State in Council shall vest in the Crown, 

A Small Body of Advisees 

The White Paper, however, suggested that the Secre- 
tary of State under the proposed constitution should 
have a small body of Advisers to whom he could turn 
for advice on financial and service matters and on 
matters which concerned the Political Department. 
The Report of the Joint Seleot Committee concurred 
with this proposal, and effect is given to it by section 
278, which provides that the Secretary of State shall 
appoint a body of persons, not being less than three nor 
more than six in number. It will be the duty of the per- 
sons so appointed to advise the Secretary of State on 
any matter relatipg to India on which he may seek 
their advice. At least one-half of the persons for the 
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time being holding office as Advisers to the Secretary 
of State must have held office for ten years or more 
under the Crown m India 

It is within the discretion of the Secretary of State 
t whether he consults his Advisers either collectively or 
individually or not at all Even when he does consult 
them, he is not hound to act on the advice which they 
tender Section 261 enacts, however, that the Secretary 
of State must consult his Advisers and obtain the con 
currence of the majority of them when exercising the 
powers conferred on him by Part X of the Act Under 
that Part, the Secretary of State remains the authority 
charged with the control of the members of certain 
Public Services in India, and is empowered, subject to 
section 261, to make rules regulating conditions of 
service, and to draw up orders in connection with 
appeals to him from any member of those services 

The dissolution of the Council of India necessitated 
provisions for the vesting of property and liability for 
suits Under section 173 (2) property vested in His 
Majesty and under the control of the Secretary of State 
in Council immediately before the commencement of 
Part III of the Act is, after that date, to vest in His 
Majesty for the purposes of the Government of the 
Federation, for the purposes of the exercise of the func 
tions of the Crown in its relations with Indian States or 
for the purposes of the Government of a Province, ac 
cording as the Secretary of State may determine havnig 
regard to the circumstances of the case The Secretary 
of State is to have power to deal with the property 
accordingly 

Under the Government of India Act 1916, section 
29 (2), contracts made for the purposes of that Act were 
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expressed to be made by the Secretary of State in 
Council. Under section 175 (3) of this Act, all contracts 
made in the exercise of the executive authority of the 
Federation or of a Province are to be expressed to be 
made by the Governor-General, or by the Governor of 
the Province, as the case may be. Subsection (4) of that 
section enacts that neither the Governor-General, nor a 
Governor, nor the Secretary of State shall be personally 
liable in respect of any contract or assurance made or 
executed for the purposes of this Act or of any other 
Act relating to the Government of India. The sarno 
protection extends to any other persons who may be 
directed or authorised to enter into a contract on their 
behalf. 

The provision ns to exemption from personal liability 
on contracts made for the purposes of tho Act is a 
statutory recognition of a common law rule. At com- 
mon law, officers of the Crown arc in tho same position 
as any other agent who acts on behalf of a disclosed 
principal (Macbcath v. Haldimand (178C), 1 Term Rep. 
172; Gidley v. Palmerston (1822), 3 Brod. & Bing. 275). 

Loans, guarantees and other financial obligations of 
the Secretary of State which were outstanding immedi- 
ately before the commencement of Part III of tho Act, 
and were secured on the revenues of India, become from 
that date the liabilities of the Federation and are se- 
cured upon tho revenues of the Federation and of all the 
Provinces. In respect of other contracts made before the 
commencement of Part III of the Act by or on behalf of 
the Secretary of State in Council, section 177 enacts 
that, as from that date — 

(1) the contracts which were in connection with the 
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affairs of a Province are to have effect as if they 
had been made on behalf of that Province; and 
(2) in any other case, they are to have effect as if they 
had been made on behalf of the Federation. 

Sum BY OB AGAINST THE FEDERATION 
The Government of India Act 1915, section 32 (1) and 
(2), had provided that the Secretary of State in Council 
could sue and be sued in the name of the Secretary of 
State in Council as a body corporate. Litigants had the 
same remedies against the Secretary of State in Council 
as they would have had against the East India Company, 
if neither the Government of India Act 1858, nor the 
Government of India Act 1915, had been passed. The 
new Act provides — 

176. — (1) The Federation may sue or he sued by the 
name of the Federation of India and a Provincial 
Government may sue or be sued by the name of the 
Province, and, without prejudice to the subsequent 
provisions of this chapter, may, subject to any pro- 
visions which may he made by Act of the Federal or 
a Provincial Legislature enacted by virtue of powers 
conferred on that Legislature by this Act, sue or be 
sued in relation to their respective affairs in the like 
cases as the Secretary of State in Council might have 
sued or been sued if this Act had not been passed. 

(2) Rules of court may provide that, where the 
Federation, the Federal Railway Authority, or a 
Province sue or are sued in the United Kingdom, ser- 
vice of all proceedings may be effected upon the High 
Commissioner for India or such other representative 
in the United Kingdom of the Federation, Authority 
or Province, as may he specified in the rules. 

Hence, it is still necessary to examine the legal posi- 
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tion of both the Secretary of State in Council and the 
East India Company. These bodies were liable to be 
sued in respect of matters for which — • 

(1) private individuals or trading corporations could 
have been sued; 

(2) express statutory provision was made. 

No suit would lie against either of them in respect of 
acts of State or acts of Sovereignty (Salaman v. Secre- 
tary of State for India in Council (1906), 1 K.B. G13). 
Sir EitzJames Stephen defined an act of State as “an 
act injurious to the person or to the property of some 
person, who is not at the time of that act a subject of 
Her Majesty; which act is done by a representative of 
Her Majesty’s authority, civil or military and is either 
sanctioned or subsequently ratified by Her Majesty” 
(Stephen’s History of Criminal Law, vol. 2, p. Cl). An 
act of Sovereignty is an act of the Government in the 
exercise of its sovereign power. Thus, where the plaintiff 
had been convicted by a duly constituted court of em- 
bezzlement and the making of a false report, he was not 
permitted to proceed in an action for damages against 
the Secretary of State in Council in respect of alleged 
illegality since his conviction was an act of sovereignty 
(Mata Prasad v. Secretary of State for India in Council 
(1930), I.L.R., 5 Luck. 157). A review of the more im- 
portant decisions dealing with the liability of the Secre- 
tary of State in Council is contained in tho judgment of 
Wallis J. in Ross v. Secretary of State for India in 
Council, as reported in (1914) I.L.R., 37 Mad. 55, at 
pages 60-06. 

It should be noticed, however, that section 17G (1) is 
expressed to be subject to any other provisions of the 
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Act. Section 179 (1) provides thatwhere a causeof action 
arose before the commencement of Part III of the Act, 
which might have been brought against the Secretary of 
State in Council, the plaintiff may proceed against the 
Federation or the Province according to the subject 
matter of the proceedings, or, at his option, against the 
Secretary of State. 



CHAPTER XIV 

TRANSITIONAL ARRANGEMENTS 

Inasmuch as the establishment of Provincial Autonomy 
will precede the inauguration of the Federation transi- 
tional provisions affecting the Centro are required t-o 
bridge the gap. 

“It is clear, in tho first place”, stated the Report of 
the Joint Select Committee, “that it will he necessary 
to keep in being the existing Central Legislature, com- 
posed as at present and elected upon the existing fran- 
chise and with the existing number of nominated 
members, official and non-official; and, in the second 
place, there should in our opinion be no necessity during 
the transitory period to alter the composition of, or tho 
method of appointment to, the existing Central Execu- 
tive. But granted these two premises, it is equally clear 
that the establishment of Provincial Autonomy will 
necessitate consequential changes in the powers of both 
the Central Legislature and Executive, which will differ 
but little from the changes which will result from tho 
establishment of the Federation.” 

In Part XIII of tho Act are eight sections containing 
transitional provisions. Among other things they pro- 
vide that — 

1. Executive authority on behalf of Jlis Majesty 
is to bo exercised by the Governor-General in 
Council (a corporate body exercising corporately 
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with very narrow exceptions all the functions of the 
Central Executive). 

2. Such provision is not to prevent the Indian Legis- 
lature from conferring functions upon subordinate 
authorities or be deemed to transfer to the Gover- 
nor-General in Council any functions conferred by 
any existing Indian law on any court, judge or 
officer, or on any local or other authority. 

3. The Governor-General in Council and the Gover- 
nor-General shall be under the general control of 
and comply with such particular directions, if any, 
as may from time to time be given by the Secre- 
tary of State. 

4. No sterling loans shall be contracted by the 
Governor-General in Council, but, if provision is 
made by an East India Loans Act of the Parlia- 
ment of the United Kingdom, the Secretary of 
State may contract such loans on behalf of the 
Governor-General in Council. Such powers of 
borrowing are not to bo exercised unless at a meet- 
ing of the Secretary of State and his Advisers the 
borrowing has been approved by a majority of the 
persons present. 

5. The powers conferred by the provisions of the 
Constitution Act on the Federal Legislature shall 
be exercisable by the Indian Legislature. 

6. Notwithstanding the Federation has not yet been 
established, the Federal Court and the Federal 
Public Service Commission and the Federal Rail- 
way Authority shall come into existence and be 
known by those names and shall perform in rela- 
tion to British India the like functions as they are 
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by or under the Act to perform in relation to the 
Federation when established. 

Certain of the provisions of the Government of 
India Act (a consolidating Act which as reprinted 
was amended up to July 1929) relating to the Gover- 
nor-General, the Commandor-in-Chief, the Governor- 
General’s Executive Council and the Indian Legislature, 
and provisions supplemental to them, are, subject to 
amendments consequential on the new Act, to continue 
to have effect. In all, some twenty-nine sections of the 
Government of India Act will still be operative during 
the transitory period. 



CHAPTER XV 


AMENDMENT OE THE ACT 

Maohimby is provided, by section 308 for the amend- 
ment, in certain specified respects, of the Act or an 
Order in Council made under it. The amendments re- 
ferred to are these — 

(а) Any amendment of the provisions relating to 
the size or composition of the Chambers of the 
Federal Legislature, or to the method of choosing 
or the qualifications of members of that Legisla- 
ture, not being an amendment winch would vaiy 
the proportion between the number of seats in the 
Council of State and the number of seats in the 
Federal Assembly, or would vary, either as re- 
gards the Council of State or the Federal As- 
sembly, the proportion between the number of 
seats allotted to British India and the number 
of seats allotted to Indian States. 

(б) Any amendment of the provisions relating to the 
number of Chambers in a Provincial Legislature 
or the size or composition of the Chamber, or of 
either Chamber, of a Provincial Legislature, or to 
the method of choosing or the qualifications of 
members of a Provincial Legislature. 

(c) Any amendment providing that, in the case of 
women, literacy shall be substituted for any 
higher educational standard for the time being 
required as a qualification for the franchise, or 
186 
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providing that women, if duly qualified, shall be 
entered on electoral rolls without any application 
being made for tbe purpose by them or on their 
behalf. 

(d) Any other amendment of the provisions relating 
to the qualifications entitling persons to bo 
registered as voters for the purposes of elections. 

The procedure indicated as respects proposals for any 
such amendment is this — 

(i) The Federal Legislature or any Provincial Legis- 
lature, on motions proposed in each Chamber by 
a Jlinister on behalf of the Council of Ministers, 
may pass a resolution recommending any such 
amendment. 

(ii) The Federal Legislature or any Provincial Legis- 
lature, on motions proposed in like manner, may 
present to the Governor -General or, as the case 
may be, to the Governor, an address for sub- 
mission to His Majesty praying that His Majesty 
may be pleased to communicate the resolution to 
Parliament. 

(iii) If these steps are taken, the Secretary of State 
shall, within six months after the resolution is so 
communicated, cause to bo laid before both 
Houses of Parliament a Btatemont of any action 
which it may be proposed to take thereon. 

The Governor-General or the Governor, as the case 
may be, when forwarding any such resolution and 
address to the Secretary of State, is to transmit there- 
with a statement of his opinion as to the proposed 



188 INDIA’S NEW CONSTITUTION chap. 

amendment, and, in particular, as to the effect which it 
would have on the interests of any minority together 
with a report as to the -views of any minority likely to 
be affected. The Secretary of State is to cause such state- 
ment to be laid before Parliament. In performing these 
duties the Governor-General or the Governor, as the case 
may be, is to act in his discretion. 

As regards any such amendment as is mentioned in 
paragraph (c) above — that is to say, respecting women 
and the franchise — the procedure indicated is to apply 
to a resolution of a Provincial Legislature whenever 
passed. Subject to that, it is not to apply to any resolu- 
tion passed before the expiration of ten years, in the 
case of a resolution of the Federal Legislature, from the 
establishment of the Federation, and, in the case of a 
resolution of a Provincial Legislature, from the estab- 
lishment of Provincial Autonomy. 

On the other hand, His Majesty in Council may at any 
time, whether the ten years referred to have elapsed or 
not, and whether any address as before mentioned has 
been submitted or not, make in the provisions of the 
Act any such amendment. It is provided, however, that 
if no such address has been submitted, then before the 
draft of any Order which it is proposed to submit to 
His Majesty is laid before Parliament the Secretary of 
State shall, unless it appears to him that the proposed 
amendment is of a minor or drafting nature, take such 
steps as His Maj esty may direct for ascertaining the views 
of the Governments, Legislatures and minorities in India 
which would be affected by it. Further, the provisions of 
Part II of the First Schedule to the Act — which deals 
with representatives of Indian States in respect of the 
Federal Legislature — are not to he amended without the 
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consent of the Euler of any State which will he affected 
by the amendment. 

In a statement issued by the Government of India 
on 3rd July 1033, on the authority of Ilis Majesty’s 
Government, it was pointed out that the necessity for 
the powers referred to in tho preceding paragraph was 
due to such reasons ns the following — 

“(a) It is impossible to foresee when necessity may 
arise foramending minordotnils connected with the 
franchise and the constitution of the Legislatures, 
and for such amendment it would clearly be dis- 
advantageous to have no method available short 
of a fresh amending Act of Parliament; nor is it 
practicable statutorily to separate out such detail 
from more important matters such ns those 
covered by the terms of the Communal Award. 

(i) It might also become desirable, in tho event of a 
unanimous agreement between communities in 
India, to make modifications in tho provisions 
based upon the Communal Award, and for such 
agreed changes it would also be disadvantageous 
to have no other method available than an amend- 
ing Act of Parliament.” 

The statement added that within the range of tho 
Communal Award His Majesty’s Government would not 
propose, in the exercise of any powers conferred by this 
clause, to recommend to Parliament any changes, 
unless such changes had been agreed between the com- 
munities concerned. 

Section 309 sets out the procedure to be followed in 
respect of Orders in Council. It provides that the Secre- 
tary of State shall lay before Parliament the draft of 
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any Order which it is proposed to recommend His 
Majesty to make, and no further proceedings shall he 
taken in relation to it except in pursuance of an address 
presented to His Majesty by both Houses of Parliament 
praying that the Order may be made either in the form 
of the draft, or with such amendments as may have 
been agreed to by resolution of both Houses. 

But if at any time when Parliament is dissolved or 
prorogued, or when both Houses of Parliament are 
adjourned for more than fourteen days, the Secretary 
of State is of opinion that on account of urgency an 
Order in Council should be made under the Act forth- 
with, it will not be necessary for a draft of the Order to 
be laid before Parliament. In such a case, however, the 
Order will cease to have effect at the expiration of 
twenty-eight days from the date on which the House 
of Commons first sits after the mailing of the Order 
unless within that period resolutions approving the 
making of the Order are passed by both Houses of 
Parliament. 

The Statute of Westmihster 

It is of course clear that the Act itself can be amended 
only by Parliament. The Statute of Westminister 1931 
(22 Geo. V, c. 4) has no application to India. That Statute 
applies solely to the Dominion of Canada, the Common- 
wealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State and New 
foundland. 
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DRAFT INSTRUMENTS Or INSTRUCTIONS TO 
THE GOVERNOR GENER AL AND GOVERNORS 

Umjer sections 13 and 53 of the Act, the Secretary of State 
is to lay before Parliament the draft of any Instructions (in 
eluding an} Instructions amending or revoking Instructions 
previously issued) which it is proposed to recommend His 
Majesty to issue to the Go\ emor General 01 the Go^ ernors 
No further proceedings are to be taken m relation to such 
Instructions except in pursuance of an addiess presented to 
His Majesty by both Houses of Parliament praying that the 
Instructions may be issued 

The following draft Instruments of Instructions wcie pro 
sented to Parliament in February 1935 (Cmd 4805) by the 
Secretary of State for India as illustrating the contents of 
these documents which the Government had in mind Tiie 
drafts are based in the mam on recommendations of the 
Joint Select Committee, and also contain some passages and 
phrases (foi example in paragraph XXXI of the Governor 
General s Instructions) which have been used m the past in 
Instructions to the Governor Genoial and Governors 


INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNOR GENERAL 

Whereas by Letters Patent bearing even date We have 
made effectual and permanent pioviaion for tho Office of 
Governor Geneial of India 

101 
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And Whereas by tlioso Letteis Patent and by the Act 
of Parliament passed on [2nd August 1935] and entitled 
the Government of India Act, 1935 (hereinafter called "the 
said Act’ ), certain powers, functions and authority for the 
government of India and of Our Federation of India are de 
dared to be vested in the Governor General as Our Repre 
sentative 

And Wiiereas, without prejudice to the provision in the 
said Aet that ui certain regards therein specified the Gov 
ernor-Gcneral shall aet according to instructions received 
from time to time from Our Secretary of State, and to the 
duty of Our Governor General to give effect to any instruc 
tions so received, We are minded to make general provision 
regarding the manner in winch Our said Goi ernor General 
shall execute all things winch, according to the said Act and 
said Letters Patent, belong to his Office and to the trust 
which We have lcposed in him 

And Whereas by tho said Act it is provided that the 
draft of any sucli Instructions to bo issued to Our Governor* 
General shall bo laid by Our Secretary of State before both 
Houses of Parliament 

And Whereas both Houses of Parliament, having con 
sidered the draft laid before them accordingly, have pre 
sented to Us an Address praying that Instructions may he 
issued to Our Governor General in the form which herein 
after follows 

Now THERErORE We do by these Our Instructions under 
Our Sign Manual and Signet dcclaro Our pleasure to bo as 
follows — 


A — Introductory 

I Under these Our Instructions unless the context other 
wise require, the term "Governor General” shall include 
every person for the time being administering the Office of 
Governor General according to the provisions of Oui Letters 
Patent constituting the said Office 
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II. Our Governor-General {or the time being shall, with nil 
duo solemnity, cnuso Our Commission under Our Sign 
Manual, appointing him, to be rend and published in the 
presence of the Chief Justice of India for the limo being, or, 
in his absence, other Judgo of the Federal Court. 

III. Our snid Governor-General shall take the oath of 
allegiance and the oath for the due execution of the Office 
of our Governor-General of India, and for the duo and im- 
partial administration of justice, in the form hereto ap- 
pended, which oaths the Chief Justice of India for the time 
being, or in his absence any Judgo of t lie Federal Court, shall, 
and is hereby required to, tender and ndministor unto him. 

TV. And Wo do authorise and require Our Governor- 
General, by himself or by any other person to be authorised 
by him in that behalf, to administer to every person ap- 
pointed by him to hold office as a member of the Council of 
Ministers the oaths of office nnd of secrecy hereto appended. 

V. And Wo do further direct that ovorj' person who under 
these Instructions shall be required to tako an oath may 
make an affirmation in placo of an oath if ho has any objec- 
tion to malting an oath. 

VI. And whereas great prejudice may happen to Our 
service nnd to the security of India by the absence of Our 
Governor-General, lie shall not quit India during his term 
of office without having first obtained leave from Us under 
Our Sign Manual or through one of Our Principal Secretaries 
of State. 

B. — In Regard to the Executive Authority or 
tije Federation 

VII. Our Governor-General shall do all that in him lies to 
maintain standards of good administration; to oncourngo 
religious toleration, co-operation and goodwill among all 
classes and creeds; and to promote all measures making for 
moral, social and economic welfare. 
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VIII. In making appointments to his Council of Ministers 
Our Governor-General shall use his best endeavours to select 
his Ministers in the following manner, that is to say, in con- 
sultation with the person who, in his judgment, is most likely 
to command a stable majority in the Legislature, T;o appoint 
those persons (including so far as practicable representatives 
of the Federated States and members of important minority 
communities) who will, best be in a position collectively-to-- 
command the confidence of the Legislature. But, in so act- 
ing, he shall bear constantly in mind the need for fostering a 
sense of joint responsibility among his Ministers. 

IX. In all matters within the scope of the executive author- 
ity of the Federation, save in respect of those functions which 
he is required by the said Act to exercise in his discretion, 
our Governor-General shall in the exercise of the powers con- 
ferred upon him be guided by the advice of his Ministers, un- 
less in his opinion so to be guided would be inconsistent with 
the fulfilment of any of the special responsibilities which are 
by the said Act committed to him, or with the proper dis- 
charge of any of the functions which he is otherwise by the 
said Act required to exercise on his individual judgment; 
in any of which cases our Governor- General shall, notwith- 
standing his Ministers’ advice, act in exercise of the powers 
by the said Act conferred upon him in such manner as to his 
individual judgment seems requisite for the due discharge of 
the responsibilities and functions aforesaid. But he shall be 
studious so to exercise his powers as not to enable his Mini- 
sters to rely upon his special responsibilities in order to re- 
lieve themselves of responsibilities which are properly their 
own. 

X. It is Our will and pleasure that in the discharge of his 
special responsibility for safeguarding the financial stability 
and credit of the Federation Our Governor- General shall in 
particular make it his duty to see that a budgetary or bor- 
rowing policy is not pursued which would, in his judgment, 
seriously prejudice the credit of India in the money markets 
of the world, or affect the capacity of the Federation duly to 
discharge its financial obligations. 
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XI. Our Governor-General shall interpret his special re- 
sponsibility for the safeguarding of the legitimate interests of 
minorities as requiring him to secure, in general, that those 
racial or religious communities for the members of which 
special representation is accorded in the Federal Legislature, 
and those classes who, whether on account of the smallness 
of their number or their lack of educational or material ad- 
vantages or from any other cause, cannot as yet fully rely 
for their welfare on joint political action in the Federal Legis- 
lature, shall not suffer, or have reasonable cause to fear, 
neglect or oppression. But he shall not regard as entitled to 
his protection any body of persons by reason only that they 
share a view on a particular question which has not found 
favour with the majority. 

Further, Our Governor-General shall interpret the said 
special responsibility as requiring him to secure a due pro- 
portion of appointments in Our Services to the several com- 
munities, and he shall be guided in tliis regard by the ac- 
cepted policy prevailing before the issue of these Our In- 
structions, unless he is fully satisfied that modification of that 
policy is essential in the interests of the communities affected 
or of the welfare of the public. 

XII. In the discharge of his special responsibility for the 
securing to members of the public services of any rights pro- 
vided for them by or under the said Act and the safeguarding 
of their legitimate interests Our Governor-General shall be 
careful to safeguard the members of Our Services not only 
in any rights provided for them by or under the said Act or 
any other law for the time being in force, but also against- 
any action which, in bis judgment, would Be inequitable. 

XIII. The special responsibility of Our Governor-General 
for securing in the sphere of executive action any of the pur- 
poses which the provisions of Chapter III of Part V [which 
deals with discrimination] of the said Act are designed to 
secure in relation to legislation shall he construed by him as 
requiring him to differ from his Ministers if in his individual 
judgment their advice would have effects of the kind which 
it is the purpose of the said Chapter to prevent, even though 
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the advice so tendered to him is not in conflict with any 
specific provision of the said Act. 

XIV. In the discharge of his special responsibility for the 
prevention of measures which would subject goods of United 
Kingdom origin imported into India to discriminatory or 
penal treatment, Our Governor-General shall avoid action 
which would affect the competence of his Government and 
of the Federal Legislatur e to dev elop their own fiscal and , 
economic policy, or would restrict .their freedom to negotiate_ 
trade agreements whether with the United Kingdom or with 
other countries for the securing of mutual tariff concessions; 
and he should intervene in tariff policy or in the negotiation 
of tariff agreements only if, in his opinion, the main intention, 
of the policy, contemplated is, by foade restrictions, to mjiire.. 
the interests of the United Kingdom rather than to further 
the economic interests of -India. And we icquire and charge 
"JnmToVegard the discriminatory or penal treatment covered 
by this special responsibility as including both direct dis- 
crimination (whether by means of differential tariff rates or 
by means of differential restrictions on imports) and indirect 
discrimination by means of differential treatment of various 
types of products: and Our Governor-General’s special re- 
sponsibility extends to preventing the imposition of prohi- 
bitory tariffs or restrictions, if he is satisfied that such meas- 
ures are proposed with the aforesaid intention. It also ex- 
tends, subject to the aforesaid intention, to measures which, 
though not discriminatory or penal in form, would be so 
m ihct, 

At the same time in interpreting the special responsibility 
to which this paragraph relates Our Governor-General shall 
bear always in mind the partnership between India and the 
United Kingdom within Our Empire which has so long sub- 
sisted and the mutual obligations which arise therefrom. 

XV. Our Governor-General shall construe his special re- 
sponsibility for the protection of the rights of any Indian 
State as requiring him to see that no action shall he taken 
by his Ministers, and no Bill of the Federal Legislature shall 
become law, which would imperil the economic life of any 



APPENDIX 


197 


State, or affect prejudicially any right of any State hereto- 
fore or hereafter recognised , 1 whether derived from treaty, 
grant, usage, sufferance or otherwise, not being a right apper- 
taining to a matter in respect to which, in virtue of the 
Ruler’s Instrument of Accession, the Federal Legislature 
may make laws for his State and his subjects. 

XVI. In the framing of rules for the regulation of the busi- 
ness of the Federal Government Our Governor-General shall 
ensure that, amongst other provisions for the effective dis- 
charge of that business, due provision is made that the Mini- 

, ster in charge of the Finance Department shall bo consulted 
. upon any proposal by any other Minister which affects the 
finances of the Federation: and further that no reappropria- 
tion within a Grant shall be made by any Minister otherwise 
than after consultation with the Finance Minister; and that 
, in any caso in which the Finance Minister does not concur 
in any such proposal the matter shall be brought for decision 
before the Council of Ministers. 

XVII. Although it is provided in the said Act that the 
Governor-General shall exercise his functions in part in his 
discretion and in part with the aid and advico of Ministers, 
nevertheless it js Our will and pleasure that Our Governor- 
General shall oncourage the practice of joint consultation 
between himself, his Counsellors and his Ministers. And see- 
ing that the Defence of India must to an increasing extent 
ho the concern of the Indian people it is Our will in especial 
that Our Governor-General should have regard to this in- 
struction in Iiis administration of the Department of Defence; i 
and notably that ho shall bear in mind the desirability of | 
acertaining the views of his Ministers when ho shall have 
occasion to consider matters relating to the general policy of 
appointing Indian officers to Our Indian Forces, or the em- 
ployment of Our Indian Forces on service outside Lidia. 

XVIII. Further, it is Our will and pleasure that, in the 

1 Tho procedure for tho determination of tho right in enso of a 
diaputo rests with tho Crown's representative for tho conduct of 
relations with tho States. 


0 
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administration of the Department of Defence, Our Governor- 
General shall obtain the views of Our Commander-in-Chief 
on any matter which will affect the discharge of the latter’s 
duties, and shall transmit his opinion on such matters to Our 
Secretary of State whenever the Commander-in-Cliief may 
so request on any occasion when Our Governor-General com- 
municates with Our Secretary of State upon them. 

XIX. And We desire that, although the financial control 
of Defence administration must be exercised by the Gover- 
nor-General at his discretion, nevertheless the Federal De- 
partment of Finance shall be kept in close touch with this 
control by such arrangement as may prove feasible, and that 
the Federal Ministry and, in particular, the Finance Minister 
shall be brought into consultation before estimates of pro- 
posed expenditure for the service of Defence are settled and 
laid before the Federal Legislature. 


C. — In regard to Relations between the Federation, 
Provinces and Federated States 

XX. Whereas it is expedient, for the common good of Pro- 
vinces and Federated States alike, that the authority of the 
Federal Government and Legislature in those matters which 
are by law assigned to them should prevail: 

And whereas at the same time it is the puipose of the said 
Act that on the one hand the Governments and Legislatures 
of the Provinces should be free in their own sphere to pursue 
their own policies, and on the other hand that the sovereignty 
of the Federated States should remain unaffected save in so 
far as the Rulers thereof have otherwise agreed by their 
Instruments of Accession; 

And whereas in the interest of the harmonious co-opera- 
tion of the several members of the body politic the said Act 
has empowered Our Governor-General to exercise at his dis- 
cretion certain powers affecting the relations between the 
Federation and Provinces and States: 

It is Our will and pleasure that Our Governor-General, in 
the exercise of these powers, should give unbiased considera- 
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tion ns well to the views of the Governments of Provinces 
nnd Federated States as to lliose of liis own Ministers, when- 
ever those views are in conflict, and, in particular, when it 
falls to him to exercise his power to issucorders to the Gover- 
, nor of n Province, or directions to the Ruler of a Federated 
, State, for the purpose of securing that the executive author- 
ity of the Federation is not impeded or prejudiced, or his 
power to determine whether provincial law or federal law 
shall regulntc a matter in the sphero in which both Legisla- 
tures have power to make laws. 

XXI. It is Our desire that Our Govcrnor-Gcnoral shall by 
all reasonable means encourage consultation with a mow to 
common action between the Federation, Provinces and 
Federated Stales, It is farther Onr will nnd pleasure that 
Onr Governor-General .shall endeavour to secure the co-opera- 
tion of the Governments of Provinces nnd Federated States 
in the maintenance of such federal agencies and institutions 
for researcli as may servo to assist the conduct by Provincial 
Governments and Federated States of their own affairs. 

XXII. In particular WcrequhcOm Governor-Goneral to 
ascertain by the method which appears to him host suited to 
(lie circumstances of eacli caso tho views of Provinces nnd of 
Federated States upon any legislative proposals which it is 
proposed to introduce in the Fedora'! Legislature lor the im- 
position of taxes in which Provinces or Federated States aro 
interested. 

XXIII. Before granting his previous sanction to tho in- 
troduction of a Bill into tho Federal Legislature imposing 
a Federal surcharge on taxes on income, Our Governor- 
General shall satisfy himself that tho results of all practic- 
able economies nnd of all practicable measures for increasing 
the yield accruing to tho Federation from other sources of 
taxation within the powers of tho Federal Legislature would 
he inadequate to halanco Federal receipts and oxpendituro 
on revenue account; and among tho aforesaid measures shall 
be included the exercise of anj' powers vested in him in ioin- 
tion to the amount of tho sum lolained by the Federation 
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out of moneys assigned to the Provinces from taxes on in- 
come. 

XXIV. Our Governor-General, in determining whether 
the Federation would or would not be justified in refusing 
to make a loan to a Province, or to give a guarantee in 
respect of a loan to be raised by a Province, or in imposing 
any conditions in relation to such a loan or guarantee, shall 
be guided by the general policy of the Federation for the 
time being as to the extent to which it is desirable that 
borrowings on behalf of the Provinces should be undertaken 
by the Federation; but such general policy shall not in any 
event be deemed to prevail against the grant by the Federa- 
tion of a loan to a Province or a guarantee in respect of a 
loan to be raised by that Province, if in the opinion of Our 
Governor-General a temporary financial emergency of a 
grave character has arisen in a Province, in which refusal by 
the Federation of such a grant or guarantee would leave the 
Province with no satisfactory means of meeting such tem- 
porary emergency. 

XXV. Before granting his previous sanction to the intro- 

duction into the Federal Legislature of any Bill or amend- 
ment wherein it is proposed to authorise the Federal Govern- 
ment to give directions to a Province as to the carrying into 
execution in that Province of any Act of the Federal Legis- 
lature relating to a matter specified in Part II of the Con- 
current Legislative List appended jibe said jf is Our 

will and pleasure that Our Governor-General should take 
care to see that the Governments of the Provinces which 
would be affected by any such measure have been duly 
consulted upon the proposal, and upon any other proposals 
which may be contained in any such measure for the im- 
position of expenditure upon the revenues of the Provinces. 

XXVI. In considering whether he shall give his assent to 
any Provincial law relating to a matter enumerated in the 
Concurrent Legislative List, which has been reserved for his 
consideration on the ground that it contains provisions re- 
pugnant to the provisions of a Federal law, Our Governor- 
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General, while giving full consideration to the proposals 
of the Provincial Legislature, shall lmvo duo regard to the 
importance of preserving substantially tho broad principles 
of those Codes of law through which uniformity of legisla- 
tion has hitherto been secured. 

D.— JLviteiis Arrrc-rncG the Legislature 

XXVII. Our Governor-General shall not assent in Our 
name to, but shall reservo for tho signification of Our 
pleasure, any Bill of any of the classes herein specified, that 
is to say: — ■ 

(a) any Bill the provisions of which would repeal or be 
repugnant to the provisions of any Act of Parliament 
extending to British India; 

(1) any Bill which in his opinion would, if it became law, 
so derogate from the powers of the High Court of an}' 
Province as to endanger tbo position which those 
Courts are by the said Act designed to fill; 

(c) any Bill passed by a Provincial Legislature and re- 
served for his consideration which would alter the 
character of tho Permanent Settlement; 

( d ) any Bill regarding which ho feels doubt whether it 
does, or docs not, offend against tho purposes of 
Chapter III, Part V of tho said Act [which deals witii 
discrimination], 

[In tho House ol Lords on 18th July 1935 tho Marquess 
of Zetland (without wishing to bind himself to tbo actual 
words) said that at tho end of paragraph XXVII he would 
propose to insert somo such words ns theso — 

“In considering whether or not ho shall assent in Our 
name to any Bill other than a Bill of any of tho classes 
enumerated in tho foregoing sub-paragraphs Our Governor- 
General [and in tho case of a Province Our Governor] shall 
without prejudice to his power to withhold his assent upon 
any ground whatsoever have special regard to tho effect of 
tho Bill upon any of his special responsibilities.”] 
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XXVIII It is further Our mil and pleasure that if an 
Agreement is made with His Exalted Highness the Nizam 
of Hyderabad as contemplated in Part III of the said Act 
[the establishment of Provincial Autonomy], Our Governor 
General in notifying his assent in Our name to any Act of 
the Legislature of the Central Provinces and Berar which 
has been reserved for his consideration, shall declare that 
his assent to the Act in its application to Berar has been 
given on Our behalf and in virtue of the provisions of Part 
III of the said Act m pursuance of the Agreement between 
Us and His Exalted Highness the Nizam 

XXIX It is Our will that the power vested by the said 
Act m Our Governor General to stay proceedings upon a 
Bill, clause or amendment in the Federal Legislature m the 
discharge of his special responsibility for the prevention of 
grave menace to peace and tranquillity shall not be exercised 
unless, in bis judgment, the public discussion of the Bill 
clause or amendment would itself endanger peace and tran 
quillity 

XXX It is Our will and pleasuic that, in choosing repie 
sentatives of British India for the seats m the Council of 
State which are to be filled by Oui Governor General by 
nominations made m Ins discretion, he shall, so far as may 
be, redress mequabties of repiesentation winch may have 
resulted from election He shall, m particular, bear in mind 
the necessity of securing representation for the Scheduled 
Castes and women, and in any nominations made for the 
purpose of redressing inequalities m relation to minority 
communities (not being communities to nhom seats are 
specifically allotted in the Table m the First Part of the First 
Schedule to the said Act) he shall, so far as may seem to him 
just, be guided by the proportion of seats allotted to such 
minority communities among the British India representa 
tives of the Federal Assembly 

E — General 

XXXI And finally, it is Our will and pleasure that Our 
Governor General should so exercise the trust which we have 
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reposed in him that the partnership between India and the 
United Kingdom within Our Empire may be furthered, to 
the end that India may attain its duo place among Our 
Dominions. 


INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNOR 

Whereas by Loiters Patent bearing oven dato We have 
made effectual and permanent provision for the Office of 
Governor of : 

And WiiDitKAS by those Letters Patent and by the Act of 
Parliament passed on [2nd August 1935] and entitled the 
Government of India Act, 1935 (hereinafter called “the 
said Act”), certain powers, functions and authority for the 
government of tho Province of are declared 

to bo vested in tho Governor ns Our Representative: 

And Whereas, without prejudice to tho provision in the 
said Act that in certain rcgaids therein specified the Gover- 
nor shall act according to instructions received from time 
to time from Our Governor-General, and to tho duty of Our 
Governor to give effect to instructions so received, We are 
minded to make general provision regarding the due manner 
in which Our said Governor shall execute all things which, 
according to the said Act and tho said Letters Patont, belong 
to his Office, and to tho trust which Wo havo reposed in him: 

And Whereas by the said Act it is provided that the draft 
of any such Instructions to bo issued to a Govornor shall be 
laid by Our Secretary of State before both Houses of Parlia- 
ment: 

And Whereas both Houses of Parliament, having con- 
sidered the draft laid beforo them accordingly, havo pre- 
sented to Us an Address praying that Instructions may bo 
issued to Our Govornor of in the form which 

hereinafter follows: 
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Now therefore We do by these Our Instructions under 
Our Sign Manual and Signet declare Our pleasure to be as 
follows: — 


A. — Introductory 

I. Under these Our Instructions, unless the context other- 
wise require, the term “Governor” shall include every person 
for the time being administering the Office of Governor ac- 
cording to the provisions of Our Letters Patent constituting 
the said Office. 

EC. Our Governor for the time being Bhall, with all due 
solemnity, cause Our Commission under Our Sign Manual 
appointing him to be read and published in the presence of 
the Chief Justice for the time being, or, in his absence, other 
Judge, of the High Court of the Province. 

III. Our said Governor shall take the oath of allegiance 

and the oath for the due execution of the Office of Our Gov- 
ernor of , and for the due and impartial administra- 

tion of justice in the form hereto appended, which oaths the 
Chief Justice for the time being, or in his absence any Judge, 
of the High Court, shall, and he is hereby required to, tender 
and administer unto him. 

IV. And We do authorise and require Our Governor, by 
himself or by any other person to be authorised by him in 
that behalf, to administer to every person appointed by him 
to hold office as a member of the Council of Ministers the 
oaths of office and of secrecy hereto appended. 

V. And We do further direct that every person who under 
these Instructions shall be required to take an oath may 
make an affirmation in place of an oath if he has any objec- 
tion to making an oath. 

VI. And whereas great prejudice may happen to Our 
service by the absence of Our Governor, he shall not quit 
India during his term of office without having first obtained 
leave from Us under Our Sign Manual or through one of Our 
Principal Secretaries of State. 
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B.~ In eegaed to the Executive Authoeitv oe the 
Pbovtnoe 

VII. Our Governor shall do all that in him lies to maintain 
standards of good administration; to encourage religious 
toleration, co-operation and goodwill among all classes and 
creeds; and to promote all measures making for moral, social 
and economic welfare, and tending to fit all classes of the 
population to take their due share in the public life and 
government of the Province. 

VIII. In making appointments to his Council of Ministers 
Our Governor shall use his best endeavours to select his 
Ministers in the following manner, that is to say, in consulta- 
tion with the person who in his judgment is likely to com- 
mand a stable majority in the Legislature to appoint those 
persons (including so far as practicable members of important 
minority communities) who will best be in a position collec- 
tively to command the confidence of the Legislature. But, in 
so acting, he shall bear constantly in mind the need for 
fostering a sense of joint responsibility among his Ministers. 

IX. In all matters within the scope of the executive 
authority of the Province, save in relation to functions which 
he is required by the said Act to exercise in his discretion. 
Our Governor shall in the exercise vA the piowers conferred 
upon himbeguidedby theadvice of his Ministers, unless in his 
opinion so to be guided would be inconsistent with the fulfil- 
ment of any of the special responsibilities which are by the 
said Act committed to him, or with the proper discharge of 
any of the functions which he is otherwise by the said Act 
required to exercise on his individual judgment; in any of 
which cases Our Governor shall, notwithstanding his Mini- 
sters’ advice, act in exercise of the powers by the said Act 
conferred upon him in such manner as to his individual 
judgment seems requisite for the due discharge of the re- 
sponsibilities and functions aforesaid. But he shall be studious 
so to exercise his powers as not to enablo hiB Ministers to 
rely upon his special responsibilities in order to relieve them- 
selves of responsibilities which are properly their own. 



20G 


INDIA’S NEW CONSTITUTION 


X. Our Governor shall interpret his special responsibility 
for the safeguarding of the legitimate interests of minorities 
as requiring him to secure, in general, that those racial or 
religious communities for the members of which special re- 
presentation is accorded in the Legislature, and those classes 
of the people committed to his charge who, whether on 
account of the smallness of their number or their lack of 
educational or material advantages or from any other cause, 
cannot as yet fully rely for their welfare upon joint political 
action in the Legislature, shall not suffer, or have reasonable 
cause to fear, neglect or oppression. But he shall not regard 
as entitled to his protection any body of persons by reason 
only that they share a view on a particular question which 
has not found favour with the majority. 

Further, Our Governor shall interpret the said special 
responsibility as requiring him to secure a due proportion of 
appointments in Our Services to the several communities, 
and, so far as there may be in his Province at the date of the 
issue of these Our Instructions an accepted policy in this 
regard, he shall be guided thereby, unless he is fully satis- 
fied that modification of that policy is essential in tho inter- 
ests of the communities affected or of the welfare of the 
public. 

XI. In the, discharge of his special responsibility for the 
securing to members of the public services of any rights pro- 
vided for them by or under the said Act and the safeguard- 
ing of their legitimate interests Our Governor shall be care- 
ful to safeguard the members of Our Services not only in any 
rights provided for them by or under the said Act or any 
other law for the time being in force, but also against any 
action which, in his judgment, would be inequitable. 

XII. The special responsibility of Our Governor for 
securing in the sphere of executive action any of the pur- 
poses which the provisions of Chapter in of Part V of the 
said Act [which deals with discrimination], are designed 
to secure in relation to legislation shall be construed by him 
as requiring him to differ from his Minis ters if in his in- 
dividual judgment their advice would have effects of the 
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kind which it is the purpose of the said Chapter to prevent, 
even though the advice so tendered to him is not in conflict 
with any specific provision of the said Act. 

XIII. Our Governor shall construe his special responsi- 
bility for the protection of the rights of any Indian State as 
requiring him to see that no action shall be taken by his 
Ministers, and no Bill of the Provincial Legislature shall 
become law, which would imperil the economic life of any 
State, or affect prejudicially any right of any State hereto- 
fore or hereafter recognised , 1 whether derived from treaty, 
grant, usage, sufferance or otherwise, not being a right 
appertaining to a matter with respect to which, in virtue of 
the Ruler’s Instrument of Accession, the Federal Legisla- 
ture may make laws for his State and his subjects: and he 
shall refer to Our Governor-General any questions which 
may arise as to the existence of any such right, 

2 XIV. If an Agreement is made with His Exalted High- 
ness the Nizam of Hyderabad as contemplated in Part HI 
of the said Act [the establishment of Provincial Autonomy], 
Our Governor shall interpret his special responsibility for 
the safeguarding of the rights of any Indian State as also 
requiring him in the administration of Berar to have due 
regard to the commercial and economic interests of the 
State of Hyderabad. 

Further, if Our Governor is at any time of opinion that the 
policy hitherto in force affords to him no satisfactory guidance 
in the interpretation of his special responsibility for securing 
that a reasonable share of the revenues of his Province is 
expended in or for the benefit of Berar, he shall, if he deems 
it expedient, fortify himself with advice from a body of ex- 
perienced and unbiased persons whom he may appoint for 
the purpose of recommending what changes in policy would 
be suitable and equitable. 

1 The procedure for the determination of the right in case of a 
dispute rests with the Crown's representative for the conduct of 
relations with the States. 

2 This paragraph will be included in the Instrument of Instruc- 
tions to the Governor of the Central Provinces and Berar only. 
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XV In the framing of rules for the regulation of the 
business of the Provincial Government Our Governor shall 
ensure that amongst other provisions for the effective 
discharge of that business due provision is made that the 
Minister m charge of the finance Department shall be con 
suited upon any proposal by any other Minister which 
affects the finances of the Province and further that no re 
appropriation within a Grant shall be made by any Depart- 
ment otherwise than after consultation with the finance 
Munster and that m any case m which the finance Minister 
does not concur m any such proposal the matter shall be 
brought for decision before the Council of Ministers 

XVI Having regard to the powers conferred by the said 
Aot upon Our Secretary of State to appomt persons to Our 
service if m his opimon circumstances arise which render 
it necessary for him so to do m order to secure efficiency m 
irrigation Our Governor shall make it his care to see that he 
is kept constantly supplied with information as to the con 
duct of irrigation in Ins Province m order that he may if 
need bo, place this information at the disposal of Our 
Governor General 

3 XTO Our Governor shall bear constantly m mind the 
danger to India as a whole of any failure to maintain peace 
and security on the North West Frontier He shall, there 
fore in the exercise of the executive authority of the Pro 
vines, constantly have regard to the due discharge of his 
functions as Agent to Our Governor General m respect of 
the tribal areas situate between the frontiers of India and 
the North West Frontier Province and he shall not hesitate 
to exercise his special responsibility for securing that the 
due discharge of his functions m respect of such tribal areas 
is not prejudiced or impeded by any course of action taken 
with respect to any other matter 

3 This paragraph will be included m the Instructions to the 
Governor of the North West Frontier Province only 
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C. — Matters ajteoting the Legislature 

XVIII. Our Governor shall not assent in Our name to, 
but shall reserve for the consideration of Our Governor- 
General, any Bill of any of the classes herein specified, that 
is to say: — 

(а) any Bill the provisions of which would repeal or be 
repugnant to the provisions of any Act of Parliament 
extending to British India; 

(б) any Bill which in his opinion would, if it became law, 
so derogate from the powers of the High Court as to 
endanger the position which that Court is by the said 
Act designed to fill; 

(c) any Bill which would alter the character of the Per- 
manent Settlement; 

(d) any Bill regarding which he feels doubt whether it 
does, or does not, offend against the purposes of 
Chapter III of Part V of the said Act. 

1 XIX. If an Agreement is made with His Exalted High- 
ness the Nizam of Hyderabad as aforesaid, Our Governor in 
notifying his assent in Our name to any enactment of the 
Provincial Legislature shall declare that his assent has been 
given in virtue of the provisions of Part III of the said Act 
and in pursuance of the agreement between Us and His Ex- 
altoi Higtevass fee, Niraja. 

XX. It is Our will that the power vested by the said Act in 
Our Governor to stay proceedings upon a Bill in the Pro- 
vincial Legislature in the discharge of his special responsi- 
bility for the prevention of grave menace to peace and 
tranquillity shall not be exercised unless, in his judgment, 
the public discussion of the Bill would itself endanger peace 
and tranquillity. 

XXI. It is Our will and pleasure that the seats in the 
Legislative Council to he filled by the nomination of Our 

1 ThiB paragraph will be included in the Instructions to the 
Governor of the Central Provinces and Borar only. 
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Governor shall be so apportioned as in general to redress, so 
far as may be, inequalities of representation which may have 
resulted from election, and m particular to secure representa- 
tion for women and the Scheduled Castes in that Chamber 


II 

TABLES OF SEATS 
1 The Council of State 
Representatives of British India 
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20 
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INDIA’S NEW CONSTITUTION 


III 

LEGISLATIVE LISTS 
List I 

Federal Legislative List 

1 His Majesty’s naval, military and air forces borne on 
the Indian establishment and any other armed force raised 
m India by the Crown, not being forces raised for employ- 
ment m Indian States or military or armed police maintained 
by Provincial Governments, any armed forces which are not 
forces of His Majesty but are attached to or operating with 
any of His Majesty’s naval, military or air forces borne on 
the Indian establishment, central intelligence bureau, pre 
ventive detention in British India for reasons of State eon 
nected with defence, external affairs, or the discharge of the 
functions of the Crown in its relations with Indian States 

2 Naval, military and air force works, local self govern- 
ment in cantonment areas (not being cantonment areas of 
Indian State troops), the regulation of house accommodation 
m such areas, and, within British India, the delimitation of 
such areas 

3 External affairs, the implementing of treaties and 
agreements with other countries, extradition, including the 
surrender of criminals and accused persons to parts of His 
Majesty’s dominions outside India 

4 Ecclesiastical affairs, including European cemeteries 

5 Currency, comage and legal tender 

6 Public debt of the federation 

7 Posts and telegraphs, including telephones, wireless, 
broadcasting, and other like forms of communication, Post 
Office Savings Bank 
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8. Fcdoral Public Sorvices and Fcdoral Public Service 
Commission. 

0. Fcdoral pensions, that, is to say, ponsions payablo by 
tho Federation or out o£ Federal revenues. 

10. Works, lands and buildings vested in or in tho posses- 
sion ol His Majesty lor tho purposes of tho Federation (not 
being naval, military or air forco works), but as regards pro- 
perty situate in a Provinco subject always to Provincial 
legislation, save in so far as Federal law otherwise provides, 
and as regards property in a Federated State hold by virtue 
of any leaso or agreement with that Stato, subject to tho 
terms of that loaso or agreement. 

11. Tho Imporial Library, tho Indian Musoum, tho Im- 
perial War Musoum, tho Victoria Memorial, and any similar 
institution controlled or financed by tho Federation. 

12. Fcdoral agoncies and institutes for tho following pur- 
poses, that is to say, for research, for professional or techni- 
cal training, or for tho promotion of special studios. 

13. Tho Benares Hindu University and tho Aligarh Mus- 
lim Univorsity. 

14. Tho Survey of India, the Geological, Botanical and 
Zoological Surveys of India; Federal meteorological organ- 
isations. 

15. Ancient and historical monuments; archcoological 
sites and remains. 

1G. ConsuB. 

17. Admission into, and emigration and expulsion from, 
India, including in relation thereto the regulation of the 
movements in India of porsons who are not British subjoots 
domiciled in India, subjoots of any Federated Stale, or Brit- 
ish subjects domiciled in tho United Kingdom; pilgrimages 
to placos beyond India. 

18. Port quarantine; Beamon’s and marine hospitals, and 
hospitals connected with port quarantine. 
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19 Import and export across customs frontiers as de 
fined by the Federal Government 

20 Federal railways, the regulation of all railways other 
than minor railways m respect of safety, maximum and 
minimum rates and fares, station and service terminal 
charges, interchange of traffic and the responsibility of rail 
way administrations as carriers of goods and passengers, 
the regulation of minor railways m respect of safety and the 
responsibility of the administrations of such railways as 
earners of goods and passengers 

21 Maritime shippmg and navigation, including shipping 
and navigation on tidal waters, Admiralty jurisdiction 

22 Major ports, that is to say, the declaration, and de 
limitation of such ports, and the constitution and powers of 
Port Authorities therein 

23 Fishing and fisheries beyond territorial waters 

24 Aircraft and air navigation, the provision of aeio 
dromes regulation and organisation of air traffic and of 
aerodromes 

25 Lighthouses, including lightships, beacons and other 
provision for the safety of shippmg and aircraft 

26 Carnage of passengers and goods by sea or by air 

27 Copyright, inventions, designs, trademarks and mer 
chandise marks 

28 Cheques, bills of exchange, promissory notes and 
other like instruments 

29 Arms, firearms, ammunition 

30 Explosives 

31 Opium so far as regards cultivation and manu 
faeture or sale tor export 

32 Petroleum and other liquids and substances declared 
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by Federal law to be dangerously inflammable, so far as 
regards possession, storage and transport. 

33. Corporations, that is to say, the incorporation, regu- 
lation and winding-up of trading corporations, including 
banking, insurance and financial corporations, but not in- 
cluding corporations owned or controlled by a Federated 
State and carrying on business only within that State or 
co-operative societies, and of corporations, whether trading 
or not, with objects not confined to ono unit. 

34. Development of industries, where development under 
Federal control is declared by Federal law to be expedient 
in the public interest. 

35. Regulation of labour and safety in mines and oilfields. 

3G. Regulation of mines and oilfields and mineral develop- 
ment to tbo extent to which such regulation and develop- 
ment under Federal control is declared by Federal law to be 
expedient in the public interest. 

37. The law of insurance, except as respects insurance 
undertaken by a Federated Stato, and the regulation of the 
conduct of insurance business, except as respects business 
undertaken by a Federated State; Government insurance, 
except so far as undertaken by a Federated State, or, by 
virtue of any entry in tbo Provincial Legislative LiBt or the 
Concurrent Legislative List, by a Province. 

38. Banking, that is to say, the conduct of banking busi- 
ness by corporations other than corporations owned or 
controlled by a Federated Stato and carrying on business 
only within that State. 

39. Extension of the powers and jurisdictionof members of 
a police force belonging to any part of British India to any 
area in another Governor’s Province or Chief Commissioner’s 
Province, but not so as to enable the police of one part to 
exercise powers and jurisdiction elsewhere without the con- 
sent of the Government of the Province or the Chief Com- 
missioner, as the ease may be. Extension of the powers and 
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jurisdiction of members of a police force belonging to any 
unit to railway areas outside that unit 

40 Elections to the Federal Legislature, subject to the 
provisions of this Act and of any Order m Council made 
thereunder 

41 The salaries of the Federal Ministers, of the President 
and Vice President of the Council of State and of the 
Speaker and Deputy Speaker of the Federal Assembly, the 
salaries, allowances and privileges of the members of the 
Federal Legislature, and, to such extent as is expressly 
authorised by Part II of tins Act, the punishment of persons 
who refuse to give evidence or produce documents before 
Committees of the Legislature 

42 Offences against laws with respect to any of the 
matters in this list 

43 Inquiries and statistics for the purposes of any of the 
matters m this hst 

44 Duties of customs, including export duties 

46 Duties of excise on tobacco and other goods manu 
facturcd or produced in India except — 

(а) alcoholic liquors for human consumption, 

(б) opium, Indian hemp and other narcotic drugs and 
narcotics, non narcotic drugs, 

(c) medicinal and toilet preparations containing alcohol, 
or any substance included in sub paragraph (6) of 
this entry 

46 Corporation tax 

47 Salt 

48 State lotteries 

49 Naturalisation 

50 Migration within India from or into a Governor's 
Province or a Chief Commissioner's Province 
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51. Establishment of standards of weight. 

52. Ranchi European Mental Hospital. 

53. Jurisdiction and powers of all courts, except the 
Federal Court, with respect to any of the matters in this 
list and, to such extent as is expressly authorised by Part 
IX of this Act, the enlargement of the appellate jurisdic- 
tion of the Federal Court, and the conferring thereon of 
supplemental powers. 

54. Taxes on income other than agricultural income. 

55. Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies; taxes on 
the capital of companies. 

56. Duties in respect of succession to property other than 
agricultural land. 

57. The rates of stamp duty in respect of bills of ex- 
change, cheques, promissory notes, bills of lading, letters of 
credit, policies of insurance, proxies and receipts. 

58. Terminal taxes on goods or passengers carried by 
railway or air; taxes on railway fares and freights. 

59. Fees in respect of any of the matters in this list, hut 
not including fees taken in any Court. 


List II 

Peovutoial Legislative List 

1. Public order (hut not including the use of His Majesty’s 
naval, military or air forces in aid of the civil power); the 
administration of justice; constitution and organisation of 
all courts, except the Federal Court, and fees taken therein; 
preventive detention for reasons connected with the main- 
tenance of public order; persons subjected to such detention. 

2. Jurisdiction and powers of all courts except the 
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Federal Court, with respect to any of the matters in this 
list, procedure m Rent and Revenue Courts 

3 Police, including railway and village police 

4 Prisons, reformatories, Borstal institutions and other 
institutions of a like nature, and persons detained therein, 
arrangements with other units for the use of prisons and 
other institutions 

5 Public debt of the Province 

G Provincial Public Services and Provincial Public 
Service Commissions 

7 Provincial pensions, that is to say, pensions paj able hy 
the Province or out of Provincial revenues 

S Works, lands and buddings \ csted m or in the posses 
sion of Hib Majesty for the purposes of tho Province 

9 Compulsory acquisition of land 

10 Libraries, museums and otlior similar institutions con- 
trolled or financed by the Province 

11 Elections to tbo Provincial Legislature subject to tho 
provisions of this Act and of any Order m Council made 
thereunder 

12 The salaries of the Provincial Ministers, of the Speaker 
and Deputy Speaker of the Legislative Assembly, and, if 
there is a Legislative Council, of tho President and Deputy 
President thereof, the salaries, allowances and privileges of 
the members of tho Prov incial Legislature, and, to such ex- 
tent as is expressly authorised by Part III of this Act, tho 
punishment of persons who refuse to give evidence or pro 
duce documents before Committees of the Provincial Legis- 
lature 

13 Lo cal government, that is to Fa v, the constitution and 
powers of municipal corporations, improvement trusts, dis 
tnct boards, mining settlement authorities and other local 
authorities for the purpose of local self government or village 
administration 
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14 Public health nnd sanitation hospitals nnd dispcn 
'tries registration of births and deaths 

li Pilgrimages, oilier than pilgnmngcs to places bejond 
India 

16 Burials and buna! grounds 

17 Education 

15 Communications, that is to saj , roads, bridges, ferries, 
and other means of communication not specified in List I, 
minor railwnjs subject to the provisions of List I with re 
spcct to such railways municipal trnmvvajs ropcwnjs in- 
land waterways nnd traffic thereon subject to tho provisions 
of List in mill regard to Mich waterways, ports, subject to 
the provisions in List I with regard to major ports, vehicles 
other than mcclmmcallv propelled vehicles 

1*1 Water, that is to «aj, water supplies, irrigation nnd 
canals, drainage and embankments, vv nter storage nnd w ntcr 
power 

20 Agriculture, including agricultural education nnd re 
search, protection against pests and prevention of plant 
diseases, improvement of stock nnd pievontion of animal 
diseases, veteiinnrj training and practice, pounds nnd tho 
prevent jno of c.oijjc leeijoas? 

21 Land, that is to say, rights in or over land, land ton 
urcs, including the relation of landlord and tenant, and the 
collection of rents, transfer, alienation and devolution of 
agricultural land land improvement nnd agricultural loans, 
colonisation. Courts of Wards, encumbered and attached 
estates, treasure tiove 

22 Porosis 

21 Regulation of mines and oilfields and mineral develop 
mont subject to tho provisions of List I with respect to regu 
lation and development under Federal control 

24 Fishones 
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25. Protection of wild birds and wild animals. 

26. Gas and gasworks. 

27. Trade and commerce within the Province; markets 
and fairs; money lending and money lenders. 

28. InnB and innkeepers. 

29. Production, supply and distribution of goods; develop- 
ment of industries, subject to the provisions in List I with 
respect to the development of certain industries under 
Federal control. 

30. Adulteration of foodstuffs and other goods; weights 
and measures, 

31. Intoxicating liquors and narcotio drugs, that is to say, 
the production, manufacture, possession, transport, purchaso 
and sale of intoxicating liquors, opium and other narcotic 
drugs, but subject, as respects opium, to the provisions of 
List I and, as respects poisons and dangerous drugs, to the 
provisions of List in. 

32. Relief of the poor; unemployment. 

33. The incorporation, regulation, and winding-up of cor- 
porations other than corporations specified in List I; unin- 
corporated trading, literary, scientific, religious and other 
societies and associations; co-operative societies. 

34. Charities and charitable institutions; charitable and 
religious endowments. 

35. Theatres, dramatic performances and cinemas, but 
not including the sanction of cinematograph films for exhi- 
bition. 

30. Betting and gambling. 

37. Offences against laws with respect of any of the matters 
iu this list. 

38. Inquiries and statistics for the purpose of any of the 
matters in this list. 
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39. Land revenue, including the assessment and collection 
of revenue, the maintenance of land records, survey for re- 
venue purposes and records of rights, and alienation of 
revenue. 

40. Duties of excise on the following goods manufactured 
or produced in the Province and countervailing duties at the 
same or lower rates on similar goods manufactured or pro- 
duced elsewhere in India — 

(а) alcoholic liquors for human consumption; 

(б) opium, Indian hemp and other narcotic drugs and 
narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol 
or any substance included in sub-paragraph (5) of this 
entry. 


41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights subject to any limitations 
imposed by any Act of the Federal Legislature relating to 
mineral development. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and employ- 
ments. 


47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 


49. Cesses on the entry of goods into a local area for con- 
sumption or sale therein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 


51. The rates of stamp duty in respect ■ of 
than those specified in the provisions of List I with regard 

to rates of stamp duty. 
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52 Dues on passengers and goods carried on inland 
waterways 

53 Tolls 

54 Fees in. respect of anj of the matters in this list, but 
not including fees taken in any Court 


List in 

Concurrent Legislative List 
Part I 

1 Criminal law including all matters included in the 
Indian Penal code at tlio date of the passing of tins Act, but 
excluding offences agamst laws with lcspect to any of the 
matters specified m List I or List II and excluding the use 
of His Majesty’s naval, military and air forces in aid of tho 
civil power 

2 Criminal Procedure, including all matters included in 
the Code of Criminal Procedure at the date of the passing of 
this Act 

3 Removal of prisoners and accused persons from one 
unit to another unit 

4 Civil Procedure, including the lav of Limitation and 
all matters included in the Code of Civil Procedure at the 
date of tho passing of this Act, tho recov cry in a Gov ernor s 
Province or a Chief Commissioner’s Province of claims m 
respect of taxes and other public demands, including arrears 
of land rc\ enue and sums rccov erable as such, arising out* 
side that Prov mce 

o Evidence and oaths recognition of lavs, public acts 
and records and judicial proceedings 

G Marriage and divorce, infants and minors, adoption 

7 A\ ills, interface , and succession, sn\ c as regards ogn 
cultural land 
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S. Transfer of property other than agricultural land; 
registration of deeds and documents. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts of 
carriage, and other special forms of contract, but not in- 
cluding contracts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency; ndministrntors-general 
and official trustees. 

13. Stamp duties other than duties or fees collected by 
means of judicial stamps, but not including rates of stamp 
duty. 

M. Actionable wrongs, save in so far as included in lawB 
with respect to any of itio matters specified in List I or 
List Ef. 

13. Jurisdiction and powers of nil courts, oxcopt tho 
Federal Court, with respect to any of the matters in this 
list. 

10. Legal, medical and other professions. 

17. Newspapers, books and prinlmg presses. 

18. Lunacy and mental deficiency, including places for 
the reception or treatment of lunatics and mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vohioles. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for tho purpose of any of the 
matters in this Part of this List. 
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25 Fees in respect of any of the matters m this Part of 
this List, but not including fees taken in any Court 


Past II 

26 Factories 

27 Welfare of labour, conditions of labour, provident 
funds, employers’ liability and workmen’s compensation 
health insurance, including invalidity pensions, old age 
pensions 

28 Unemployment insurance 

29 Trade unions, industrial and labour disputes 

30 The prevention of the extension from one unit to 
another of infectious or contagious diseases or pests affecting 
men, animals or plants 

31 Electricity 

32 Shipping and navigation on inland waterways as 
regards mechanically propelled vessels, and the rule of the 
road on such waterways, carnage of passengers and goods 
on inland waterways 

33 The sanctioning of cinematograph films for exhibi 
tion 

34 Persons subjected to pieventive detention under 
Federal authority 

35 Inquiries and statistics for the purpose of any of the 
matters m this Part of this List 

36 Fees m respect of any of the matters in this Part of 
this List, but not including fees taken in any Court 

[N B — Section 126 (2) provides as follows — 

The executive authonty of the Federation shall also 

extend to the giving of directions to a Province as to the 

carrying into execution therein of any Act of the Federal 
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Legislature which relates to a matter specified in Part II 
of the Concurrent Legislative List and authorises the giv- 
ing of such directions: 

Provided that a Bill or amendment which proposes to 
authorise the giving of any such directions as aforesaid 
stall not be introduced into or moved in either Chamber 
°, : e f| oc ‘ era l Legislature without the previous sanction 
of the Governor-General in his discretion.] 


IV 

drait instrument of accession 

{This form, will require adaptation to certain States with 
limited powers) 

Whereas proposals for the establishment of an Indian 
-Federation, comprising such Indian States as may accede 

ereto and the Provinces of British India constituted as 
au onomous Provinces, have been discussed between repre- 
sentatives of His Majesty’s Government, of the Parliament 
° i United Kingdom, of British India and of the Princes 
and Rulers of the Indian States: 

And whereas a Constitution for a Federation of India has 

een approved by Parliament and embodied in the Govern- 
ment of India Act 1935, but it is by that Act provided that 
the Federation shall not be established until such date as His 
Majesty may by proclamation declare: 

And whereas the Act cannot apply to any of the territories 
of A. B. save with his consent and concurrence: 

And whereas A. B. } in the exercise of the sovereignty in 
and over X. in him vested, is desirous of acceding to the said 
federation: 

1. Now, therefore, A. B. hereby declares that, subject to 
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Bos Majesty’s assent, he accedes to the Federation, and sub 
ject always to the terms of this Instrument declares his 
acceptance of the provisions of the said Act as applicable to 
his State and to his subjects with the intent that Has 
Majesty the King, the Governor General of India, the 
Federal Legislature, the Federal Court and any other Federal 
authority established for the purposes of the Federation may 
exercise in relation to his State and to his subjects such 
functions as may be vested in them by or under the said Act, 
in so far as the exercise thereof is not inconsistent with any 
of the provisions of this Instrument 

2 And A B hereby declares that he accepts the matters 
specified m the First Schedule to this Instrument as the 
matters with respect to which the Federal Legislature shall 
have power to make laws m relation to his State and to his 
subjects, but subject m each case to the conditions and 
limitations, if any, set out in the said Schedule 

3 And A B hereby declares that he assumes the obhga 
tion of ensuring that due effect is given to the provisions of 
the said Act witlnn the territories of Ins State, so far as they 
are applicable therein by virtue of this Instrument 

4 And A B hereby declares that the privileges and lm 
mumties, as defined in Part VII of the said Act [see Section 
147 as dealt with in Chapter IX of tins hook], which are en- 
joyed by Ins State, are those specified in the Third Schedule 
to this Instrument,, that the annual values thereof,, so far as 
they are not fluctuating or uncertain, are those specified m 
the said Schedule, and that he agrees that the values to he 
attributed to such of them as are fluctuating or uncertain in 
value shall he determined from tune to time m accordance 
with the provisions of that Schedule 

5 And A B agrees that this Instrument shall be binding 

on him as from the date on which Hib Majesty signifies his 
acceptance thereof, provided that if the said Federation is 
not established before the day of 
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nineteen hundred and thirty , this Instrument 

shall, on that day, become null and void for all purposes 
whatsoever, 

6, And A. B, hereby declares that save as otherwise ex- 
pressly provided in this Instrument he reserves the sover- 
eignty in and over X. in him vested. 

7. And A. B. hereby declares that he makes these declara- 
tions for himself, his heirs and successors, and that accord- 
ingly any reference in this Instrument to A . B. is to be con- 
strued as including a reference to his heirs and successors. 


Schedules 

Note — The following Article is intended for inclusion in 
the Instrument only in the case of States in respect of which 
provision is made in the Instrument for an agreement as 
contemplated in Section 125 of the Act [which is dealt with 
in Chapter VIII of this hook]. 

And whereas A. B. is desirous that functions in relation to 
the administration in his State of laws of the Federal Legis- 
lature applying therein shall be exercised by himself and by 
his officers, and the terms of an agreement in that behalf 
have been mutually agreed between A . B. and the Governor- 
General and are set out in the second Schedule to this Instru- 
ment; 

Now, therefore, A . B. hereby declares that he accedes to 
the Federation on the assurance that the said Agreement 
will he executed and the Agreement, when executed, shall 
he deemed to form part of the Instrument and shall he con- 
strued therewith. 

N.B . — The Second Schedule to the Act sets out provisions 
which may be amended without affecting the Accession of a 
State. Section 6 (5) provides as follows — 

It shall be a term of every Instrument of Accession 

that the provisions of this Act mentioned in the Second 

Q 
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Schedule thereto may, without affecting tho accession of 
the State, be amended by or by authority of Parliament, 
but no such amendment shall, unless it is accepted by the 
Ruler m a supplementary Instrument, be construed as ex 
tending the functions which by virtue of the Instrument 
are exercisable by His Majesty or any Federal authority 
in relation to the State 
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